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COUNTERSTATEMENT OF ISSUE 


Section 412 of the Federal Aviation Act of 1958, as 
amended,? requires air carriers to file with the Civil Aero- 
nautics Board all agreements entered into between them- 


172 Stat. 770, 49 U.S.C. § 1382 (the ‘‘Act’’). 
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selves and requires the Civil Aeronautics Board to approve 
such agreements unless they are adverse to the public in- 
terest or in violation of said Act. Section 408(a) (5) of the 
Federal Aviation Act of 1958, as amended,’ permits the 
Civil Aeronautics Board to exempt air carriers from the 
requirement that they seek prior approval for any acquisi- 
tion of control of a noncertificated air carrier to the extent 
and for such period as may be required in the public inter- 
est. Section 401(j) of the Federal Aviation Act of 1958, 
as amended,® permits the Civil Aeronautics Board to au- 
thorize such temporary suspensions of service as may be 
in the public interest, and Part 205 of the Civil Aeronautics 
Board’s Economic Regulations* provides that no carrier 
shall suspend service to or from any point, authorized in a 
certificate or approved in a service plan, except in accord- 
ance with the provisions of that Part. The Civil Aero- 
nautics Board, by Order 70-1-30, dated January 27, 1970 
(R. 62-68), and by Order 70-2-23, dated February 6, 1970 
(R. 136-146), authorized Mohawk Airlines, Inc., to suspend 


service at certain points pursuant to Section 401(j) of the 
Act and Part 205 of the Regulations, exempted Mohawk 
under Section 408(a)(5) of the Act to the extent that it 
acquired control over Air North, Inc., and approved certain 
agreements between Mohawk, on the one hand, and Air 
North, Inc., and Command Airways, Inc., on the other. 


The sole question presented on review is whether these 
orders meet the public interest standard and procedural 
requirements set forth in Sections 401(j), 408(a)(5), and 
412 of the Act. 


283 Stat. 103, 49 U.S.C. § 1378(a) (5). 
372 Stat. 754, 49 US.C. § 1371(j). 
414 OER. Part 205, 27 Fed. Reg. 733 (1962) (the ‘‘Regulations’’). 
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COUNTERSTATEMENT OF THE CASE 
I. THE APPLICATIONS 
A. Appeal No, 24,062 


In December, 1955, Mohawk Airlines, Inc. (‘‘Mohawk’’), 
began service at Poughkeepsie, New York, with two round- 
trip flights to and from Binghamton, New York. Service 
was initiated largely at the request of International Busi- 
ness Machines Corporation, which operated plants at both 
towns. Over the years the demand for Mohawk’s service 
declined steadily, and by 1969, Mohawk provided only one 
round-trip flight, Monday through Friday, using its smallest 
aircraft (the 44-passenger FH-227B); yet the flight orig- 
inated only 6.3 passengers per departure from Poughkeepsie 
resulting in unused capacity of about 88 percent (Moh. 
App. Doe. 21520, at 4, R. 4). In 1969, Mohawk was unable 
to offer more than this minimal level of air service to 
Poughkeepsie because even this low level of operations pro- 
vided revenues of less than one-half of what was needed to 


cover service costs. For 1970, Mohawk forecast a loss of 
nearly $50,000 resulting from this service. (Moh. App. Doc. 
21520, at 5; R. 5-6) 


Command Airways, Inc. (‘‘Command’’), is an air taxi 
operator based at Poughkeepsie, New York. Since Com- 
mand only operates equipment with a maximum certificated 
take-off weight of less than 12,500 pounds, Part 298 of the 
Regulations® automatically exempts it from the certifica- 
tion requirements of the Act and authorizes it to provide 
unlimited scheduled passenger service anywhere within the 
contiguous 48 states and Hawaii. 


Command began operations on July 1, 1966, with service 
between Poughkeepsie and Kennedy Airport in New York 
City. By 1969, Command had seven round trips daily be- 
tween Poughkeepsie and Binghamton. Command is able to 


514 CFR. Part 298; 17 Fed. Reg. 635 (1952), 34 Fed. Reg. 7125 (1969). 
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operate the Poughkeepsie-Binghamton trips at a profit be- 
cause the types of equipment it offers (the fifteen-passenger 
Beech-99 and DeHavillan Twin Otter) are more econom- 
ically suited to this market than the 44-passenger aircraft 
offered by Mohawk. (Moh. App. Doe. 21520, at 1-2; R. 2-4) 


Mohawk, to avoid the loss on its Poughkeepsie-Bingham- 
ton route, desired to suspend service temporarily at Pough- 
keepsie. Command stated that it would operate three 
flights per day between Poughkeepsie and Binghamton 
should Mohawk be authorized to temporarily suspend serv- 
ice. (Moh. App. Doc. 21520, at 4; R. 4-5) On October 14, 
1969, Command and Mohawk filed an application with the 
Board in Docket 21520 seeking: (1) authorization for 
Mohawk under Part 205 of the Regulations to suspend 
service temporarily at Poughkeepsie; and (2) approval un- 
der Section 412 of the Act for the Mohawk-Command agree- 
ment. (Moh. App. Doc. 21520; R. 1-38) 


B. Appeal No. 24,063 


Mohawk began serving Rutland, Vermont, in September, 
1961, with the expectation that demand for air transporta- 
tion would increase to the point where its operations would 
be profitable. Although Mohawk provided service at Rut- 
land for nearly a decade, the volume of business failed to 
expand, and annual rates of passengers per departure 
ranged from 7.2 to 3.7. (Moh. App. Doe. 21335, at 2; R. 70) 
Since the smallest plane operated by Mohawk has 44 seats, 
the low volume of business at Rutland resulted in substan- 
tial operating losses. For 1970, Mohawk forecast an op- 
erating loss of $21,759 on its Rutland-Albany daily round 
trip flight. (Moh. App. Doe. 21335, at 3; R. 71) 


Mohawk began serving Ogdensburg, New York in July, 
1957, and Massena, New York, in May, 1961. Both com- 
munities are small and therefore have a low volume of 
potential air traffic. (Moh. App. Doc. 21533, at 4; R. 83) 
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Mohawk forecast operating losses on its Ogdensburg-Mas- 
sena service of $363,194 for 1970, $412,205 for 1971, and 
$461,748 for 1972. (Moh. App. Doe. 21533, at 10, R. 89) 


Air North, Inc. (‘‘Air North’’), formerly a division of 
the S. T. Griswold and Company, Inc. d/b/a Northern 
Airways, began operations as an air taxi operator pur- 
suant to Part 298 of the Regulations in 1956. Air North 
has served Massena, Ogdensburg, Rutland, Poughkeepsie, 
and other points in the Northeast for many years, and is 
one of the largest general aviation businesses in the North- 
east. (Moh. App. Doe. 21533, at 2; R. 81) 


Mohawk, to avoid the losses on its Rutland-Albany and 
Ogdensburg-Massena routes, desired to suspend service 
temporarily at Rutland, Ogdensburg and Massena. On 
August 20, 1969, Mohawk filed an application with the Board 
in Docket 21335 seeking authorization under Part 205 of 
the Regulations to suspend service temporarily at Rutland. 
(Moh. App. Doe. 21335; R. 69-79) On September 18, 1969, 


Mohawk entered into an agreement with Air North by 
which Mohawk agreed to provide support services for Air 
North, and Air North agreed to operate a minimum sched- 
ule of flights at Rutland, Ogdensburg and Massena. The 
minimum schedule of flights provided for at least as many 
flights as were formerly operated in each market and in 
most of the markets substantially increased service, and 
this service was to be designated as the ‘‘Mohawk Com- 
muter.”? (Moh. App. Doc. 21533, at 45; R. 83-85) On 
October 16, 1969, Mohawk filed an application with the 
Board in Docket 21533 seeking: (1) authorization under 
Part 205 of the Regulations to suspend service temporarily 
at Ogdensburg and Massena; (2) approval under Section 
412 of the Act for the Mohawk-Air North agreement; and 
(8) an exemption under Section 408(a) (5) of the Act should 
the Board decide that Mohawk would acquire any degree of 
control of Air North as a result of the agreement. (Moh. 
App. Doe. 21533; R. 80-123) 


6 


IL. THE PROCEEDINGS BEFORE THE BOARD 


In Docket 21520, the Poughkeepsie suspension, Command, 
the Poughkeepsie Area Chamber of Commerce, and the City 
of Poughkeepsie filed answers in support of Mohawk’s ap- 
plication. In Dockets 21335 and 21533, the Rutland, Ogdens- 
burg and Massena suspension, Air North and the State of 
Vermont filed answers in support of Mohawk’s application, 
and the New York State Department of Transportation, the 
City of Massena, and the City of Ogdensburg also filed an- 
swers in support, subject to certain conditions some of 
which the Board later approved. (Order 70-2-23, at 4; R. 
138) On November 10, 1969, the Air Line Pilots Associa- 
tion (‘“‘ALPA’’) filed an answer in Dockets 21520 and 
21533, contending that: (1) Mohawk’s applications failed to 
comply with the requirements of Part 205 of the Regula- 
tions; (2) a certification proceeding was necessary to permit 
replacement service by an air taxi operator; (3) further 
proceedings should be deferred pending termination of an 
enforcement proceeding against Northern Airways ;* and 
(4) the application failed to justify an exemption from Sec- 
tion 408 of the Act. (ALPA Ans. Doe. 21520-21533; R. 
39-53) Mohawk, Command and Air North filed a consoli- 
dated reply to the various answers on November 25, 1969 
(Moh. Reply Doce. 21520-21533; R. 53-62), disputing, inter 
alia, ALPA’s contention that a certification proceeding was 
necessary: 


“3 ALPA first contends that a certification proceeding 
is required before the third level carriers can be au- 
thorized to provide replacement service. This conten- 
tion is essentially an attack on the legality of the ex- 
emption provided by Part 298 of the Economic Regula- 
tions. It might be an appropriate argument in a peti- 
tion for rulemaking or in a proceeding to amend Part 


6 ALPA had filed a complaint against Northern Airways in CAB Docket 
20638 alleging a violation of Section 401(k)(1) of the Act (72 Stat. 754, 
49 U.S.C. § 1371(k)(1), the provision requiring air carriers to comply with 
all labor legislation. 


a 
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298. However, it has absolutely no relevance in the 
present proceeding.’? (Moh. Reply Doc. 21520-21533, 
at 3; R. 55) 


On the basis of these pleadings, the issues in Dockets 21335, 
21520 and 21533 were presented to the Board for decision. 


Ill. THE BOARD'S FINDINGS AND CONCLUSIONS 
A. Appeal No. 24,062 


In Order 70-1-130, the Board found as follows: (1) the 
temporary suspension of Mohawk at Poughkeepsie, con- 
tingent upon a satisfactory level of replacement service by 
Command, would be in the public interest and would there- 
fore be approved; and (2) the Mohawk-Command agree- 
ment was in the public interest and would therefore be ap- 
proved for a three-year period. (Order 70-1-130, at 3-4; 
R. 65) This order was applicable to Command only to the 
extent that it approved the Mohawk-Command agreement, 
and it in no way added to or subtracted from Command’s 
existing authority under Part 298. 


B. Appeal No. 24,063 


In Order 70-2-23, the Board found as follows: (1) the 
temporary suspension of Mohawk at Rutland, Ogdensburg 
and Massena, contingent upon a satisfactory level of re- 
placement service by Air North, would be in the public in- 
terest and would therefore be approved; (2) the Mohawk- 
Air North agreement would be in the public interest and 
would therefore be approved, subject to certain conditions; 
and (3) to the extent that Mohawk acquired control of Air 
North,’ it would not be inconsistent with the public interest 
and would therefore be exempted from and under Section 


7 Under the agreement, Air North was required to conform to Mohawk’s 
service standards, Mohawk had the right to disapprove any Air North adver- 
tisements which used Mohawk’s trademark and to disapprove Air North’s 
insurer and insurance coverage, and Mohawk provided Air North with reser- 
vations service and ramp handling. These constitute elements of control, 
according to the Board. (Order 70-2-23, at 5; R. 142-143) 
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408(a)(5) of the Act. (Order 70-2-23, at 6-7; R. 148) This 
order was applicable to Air North only to the extent that 
it approved the Mohawk-Air North agreement and exempted 
Mohawk’s control relationship with Air North, but it in 
no way added to or subtracted from Air North’s existing 
authority under Part 298. 


C. ALPA’s Contentions 


In both of the above orders, the Board stated that it 
had ‘‘carefully considered the points raised by ALPA’s 
answers and have found them to be without merit.’’ (Order 
70-1-130, at 3; Order 70-2-33, at 5; R. 65, 141). With 
regard to ALPA’s specific contentions concerning the 
alleged inadequacy of Part 298 of the Regulations and 
the need for a certificate proceeding, the Board in both 
instances cited eight prior orders which it believed dis- 
posed of these contentions. (Order 70-1-130, at 3, n. 1; 
Order 70-2-23, at 5, n. 10; R. 65, 142). 


The first such order cited by the Board, Order 69-4-137 
(1969), approved a service agreement between Mohawk 
and Northern Airways, Inc., (‘‘Northern’’) involving fif- 
teen points on Mohawk’s certificated routes. ALPA con- 
tended that this amounted to, in effect, a transfer of 
Mohawk routes to Northern, but the Board didn’t agree: 

““ALPA apparently assumes that the agreement con- 
templates transfer of points on Mohawk’s certificated 
route to an air taxi operator. The agreement contains 
no such provision nor is any such transfer being 
authorized. Apart from the fact that Northern is 
authorized by Part 298 to provide service in the mar- 
kets in question, there is no indication that Mohawk 
will seek to terminate its service at any of the 15 
points . . .”’ Order 69-4-137, at 4. 


The next order cited by the Board, Order 69-6-51 (1969), 
involved a service agreement between Northeast Airlines, 
Inc. (‘‘Northeast’’?) and an air taxi operator, and in 
addition contained a request by Northeast for a temporary 
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suspension of service at two points. The Board held that 
the request for a temporary suspension did not alter its 
original reasons in Order 69-4-137 for disposing of ALPA’s 
contentions : 


“‘Unlike the agreement before us, the Mohawk-North- 
ern agreement (Order 69-4-137) did not involve a 
suspension. We do not believe, however, that this 
distinction is of such significance as to warrant any 
different finding or conclusions with respect to ALPA’s 
contentions in the case at hand in view of the very 
limited type of suspension being granted herein. 
Northeast is not suspended from its certificate obli- 
gations with respect to services provided by air taxi 
operators, but is suspended only to the extent neces- 
sary to relieve Northeast of its obligation to provide 
services in excess of those provided for by the agree- 
ment.’’ Order 69-6-51, at 4, n. 9. 


ARGUMENT 


I. THE ONLY QUESTION RAISED BY ALPA IS THE VALIDITY 
OF THE EXEMPTION GRANTED BY PART 298, AND THAT 
QUESTION IS TOTALLY IRRELEVANT AND SHOULD NOT 
BE CONSIDERED BY THE COURT 


It is almost beyond dispute that the scope of judicial 
review is limited to those issues which were relevant to 
the proceedings below. Whether stated in terms of the 
prohibition against advisory opinions—‘‘a federal court 
is without power to decide moot questions or to give ad- 
visory opinions which cannot affect the rights of the liti- 
gants in case before it,’? Amalgamated Association of 
Street Electric Railway and Motor Coach Employees of 
America, Division 998 v. Wisconsin Employment Relations 
Board, 340 U.S. 416, 418 (1951)—or in terms of the 
concomitant requirement that an actual case or controversy 
exist—‘‘[the duty of a court] is to decide actual con- 
troversies by a judgment which can be carried into effect, 
and not to give opinions upon moot questions or abstract 
propositions, or to declare principles or rules of law which 
cannot affect the matter in issue in the case before it,”’ 
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Local No. 806, Oil, Chemical and Atomic Workers Inter- 
national Union, AFL-CIO v. Missouri, 361 U.S. 363, 367 
(1960)—it is clear that an appellate court cannot venture 
forth into questions not at issue in the case before it. 
Nevertheless, this is precisely what ALPA has asked this 
Court to do, to hold invalid a regulation of the Civil 
Aeronautics Board in a case that does not involve that 
regulation. 


As ALPA has framed its argument, the only question 
it would have this Court consider is ‘‘whether the Board 
can authorize a non-certificated carrier to engage in regu- 
lar, scheduled air transportation, without prior notice and 
hearing, over the routes of a certificated carrier which 
agrees to abandon its service and permit such replace- 
ment.”? (ALPA Brief, at 2). This statement is mislead- 
ing in that Orders 70-1-30 and 70-2-23 did not authorize 
Air North and Command, the non-certificated carriers, 
to do anything. Both carriers have been operating pur- 
suant to the exemption authority conferred by Part 298 
of the Regulations for many years, Air North since 1956 
and Command since 1966, and both were already serving 
the points in question at the time these proceedings were 
initiated. These orders were directed at Air North and 
Command only to the extent that they approved the agree- 
ments these carriers had with Mohawk and exempted 
whatever control relationship arose between Mohawk and 
Air North. Part 298 of the Regulations was simply not 
involved. 


Conditioning the temporary service suspensions granted 
to Mohawk on the maintenance of certain levels of service 
by Air North and Command did not bring Part 298 into 
issue. The fact that replacement service could be pro- 
vided by an air taxi operator influenced the Board, of 
course, but it was a fact, not an issue, and merely served 
as part of the general background of the case. At least 
ten other regulations of the Civil Aeronautics Board grant 
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exemptions of the type contained in Part 298,° and the 
same logic that would put Part 298 at issue in this case 
could also put many of these other regulations also at 
issue. For that matter, any provision of the Federal 
Aviation Act or of any other Federal statute which relates 
to the operations of the parties in this case could be 
drawn in under the logic advanced by ALPA. 


Another measure of the irrelevancy of this issue is the 
extent to which it bears no relationship to the relief re- 
quested by ALPA. ALPA requests this Court to vacate 
and set aside Orders 70-1-30 and 70-2-23. If this were 
done, the status quo prior to the initiation of these pro- 
ceedings would be returned: there would be no support 
agreements between Mohawk and the air taxi operators; 
and both Mohawk and the air taxi operators would still 
be serving Poughkeepsie, Rutland, Ogdensburg and Mas- 
sena. Thus, the argument that the air taxis were con- 
ducting unauthorized operations would do everything but 
terminate those operations. Similarly, ALPA’s alterna- 


tive request that these matters be remanded to the Board 
for a hearing does not fit the Part 298 argument.’ Even 
if these hearings were permitted to go into the question 
of the validity of the Part 298 exemption, only two of 
the more than 4,100 air taxis operating under this ex- 
emption would be parties. On the other hand, if all of 
the air taxis and all of the interested certificated air 


814 CFR, Parts 287, 288, 289, 290, 292, 296, 297, 299, 378 and 378a. 


9It is clear, as ALPA has tacitly recognized in its Brief, that hearings 
were not otherwise required for these matters: a temporary suspension of 
service under Part 205 docs not require a hearing, Nebraska Department of 
Acronauties y. Civil Aeronautics Board, 298 F. 2d 286, 290-293 (8th Cir. 
1962); there is no statutory right to a hearing under Section 412, Fugazy 
Travel Bureau, Inc. v. Civil Aeronautics Board, 121 U.S. App. D.C. 355, 
359-362, 350 F. 2d 733, 737-740 (1965); and the legislative history of the 
1969 amendment to Section 408(a)(5) specifically indicates that it was 
designed to eliminate the need for hearings when sir taxi operators or air 
freight forwarders were involved. H.R. Rep. No. 91-426, 91st Cong., 1st 
Sess. 3 (1969). 
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carriers were made parties, what would happen to the 
basic issue in these proceedings—Mohawk’s request for 
a temporary suspension of service at four small points? 


The final measure of the irrelevancy of this issue is 
that it creates a substantial doubt that ALPA has the 
standing to raise it in the first instance. The right to 
petition for review of a Board order extends only to 
persons ‘disclosing a substantial interest in such order.”’ 
Section 1006(a) of the Act (72 Stat. 795; 49 U.S.C. 
§ 1486(a))2° The courts have made it clear that ‘‘the 
right to review of agency action is usually restricted to 
persons whom the agency regulates and affects adversely,”’ 
and that the purpose of Section 1006(a) is ‘‘to allow relief 
to persons aggrieved by the Board’s actions.” Lee v. 
Civil Aeronautics Board, 96 U.S. App. D.C. 299, 300, 301, 
925 F. 2d 950, 951, 952 (1955); see also Danville Tobacco 
Association v. Freeman, 122 U.S. App. D.C. 135, 351 F. 
2a $32 (1965). ALPA’s only alleged interest is to modify 
or eliminate Part 298 of the Regulations. Nothing in 
Orders 70-1-30 or 70-2-23, nor in the record before the 
Court, however, indicates that ALPA has a substantial 
interest in these two orders. ALPA has not alleged that 
it is aggrieved or regulated by either of the two orders, 
the Board did not order ALPA to do or refrain from 
doing anything, and neither order alters ALPA’s legal 
rights or obligations. In short, ALPA has no interest 
in these orders, let alone the substantial one required to 
confer standing on a petitioner. 


Summarizing, ALPA has presented the Court with an 
argument in search of a forum. The argument is in- 
teresting, but it has absolutely no place in these proceed- 
ings. Moreover, ALPA has failed to show that it even 


10 The mere fact that ALPA filed an answer and that the Board denied 
ALPA’s request does not give ALPA standing. The Board’s Rules of Prac- 
tice in Economic Proceedings clearly state that in non-hearing matters anyone 
may file an answer in support of or in opposition to an application. 14 C.F.R. 
Parts 302.6(a) and 302.15(a). 
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has standing to petition for review. In the absence of 
a dispute as to a relevant issue in these proceedings raised 
by a competent party, the Board’s orders must be affirmed. 


Il. PART 298 VALIDLY EXEMPTS AIR TAXI OPERATIONS FROM 
THE CERTIFICATION REQUIREMENTS OF SECTION 401 OF 
THE ACT 


Assuming arguendo that Part 298 of the Regulations 
is relevant to these proceedings, ALPA’s attempt to over- 
turn it is totally unsatisfactory. The bulk of ALPA’s 
argument is devoted to an attempt to show that Part 298 
is some form of strange aberration from the require- 
ments of the Act and the policies of the Board. Such 
an alarming picture is painted that it is easy to over- 
look the following facts: (1) air taxi operations pursuant 
to exemption authority have been an integral and well 
reasoned part of our air transportation system since its 
very beginning; (2) for over fourteen years the law has 
been well settled as to the power of the Board to grant 
blanket exemptions from the certification requirements 
of the Act; and (3) the Board had no obligation to make 
findings with regard to Part 298 in these proceedings. 


A. Air taxi operations are an integral and well reasoned 
part of our air transportation system. 


Although Part 298 of the Regulations was not promul- 
gated until 1952, air carriers that operated equipment 
under the 12,500 pound weight limit had been exempted 
from certification since the enactment of the Civil Aero- 
nautics Act in 1938. E. R. 167, 17 Fed. Reg. 635 (1952) 
The promulgation of Part 298 clarified the position of 
the air taxi operators and was predicated on the Board’s 
conclusion, derived from its experience, ‘‘that small air- 
craft cannot for practical purposes be regarded as com- 
petitive with large aircraft.’’ Supra, at 636. The air 
taxi industry has grown in size since that time, although 
it is still not competitive with the certificated air carriers, 
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but the Board has responded to this growth and to the 
changes in the industry by constantly amending Part 298, 
pursuant to the rulemaking procedures of the Administra- 
tive Procedure Act and the Board’s own Procedural Regu- 
lations. The most recent amendment, BR-574, 34 Fed. 
Reg. 7124 (1969), was adopted on April 29, 1969, and 
established two classes of Part 298 carriers, imposing 
greater controls over the air taxis which operate at least 
five round trips per week between two or more points 
and publish schedules. 


Additionally, on January 5, 1970, the Board instituted 
a massive investigation into the Part 298 weight limitation, 
suggesting that the present limitation is too restrictive: 


“‘Since the weight limitation was conceived approxi- 
mately 20 years ago, there have been substantial 
changes in the nature of the operations of both the 
certificated carrier industry and the air taxi industry. 
We believe that these changed circumstances are of 
sufficient importance to warrant the institution of an 
investigation to determine whether a change in the 
weight limitation is required or warranted.’’ Part 
298 Weight Limit Investigation, Order 70-1-15, at 2, 


This investigation has not yet reached the hearing stage, 
but approximately 55 of the largest air taxi operators, 
36 certificated air carriers, seven aircraft manufacturers, 
15 civie parties, and six trade or labor associations, in- 
cluding ALPA, have already intervened. Additionally, 
detailed questionnaires were sent to approximately 1,300 
Part 298 operators registered with the Board and were 
circulated to every State Aeronautical Commission for 
distribution to other air taxi operators. 


This, then, is the ‘‘device’’, ‘‘abbreviated procedure’’ 
and ‘‘shorteut”? which ALPA attacks in its Brief. Neither 
the Act nor reason would permit a more effective and 
efficient manner of dealing with air taxis, yet ALPA ap- 
parently believes that the Board’s experience of the past 
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32 years has been meaningless and that the final solution 
rests somewhere in the context of a certificated carrier’s 
application to suspend service at four small points. The 
intervenors respectfully suggest that the absurdity of this 
contention is obvious. 


B. The Board clearly has authority to grant blanket ex- 
emptions from the certification requirements of the Act. 


ALPA goes into great detail as to what Sections 401 
and 416 of the Act really mean. This is pointless, for 
it is well settled that the Act empowers the Board to 
grant blanket exemptions from the certification require- 
ments. In the case of American Airlines, Inc. v. Civil 
Aeronautics Board, 98 U.S. App. D.C. 348, 235 F. 2d 
845 (1956), cert. denied, 353 U.S. 905 (1957), the Board 
had granted blanket exemptions to 49 large irregular 
air carriers, permitting them to operate scheduled flights 
in accordance with strict frequency limitations. The cer- 
tificated air carriers challenged the Board’s authority 


to grant such an exemption under Section 416 of the Act. 
The court accepted the contention that the basic frame- 
work of the Act is certificate rather than exemption 
authority, but it nevertheless upheld the Board’s power 
to grant such exemptions: 


‘‘The real controversy, then, upon the present point 
is not whether the Board may or may not unduly 
impinge upon the certificated system by use of the 
exemption power but whether it has in fact done so. 


‘’We think we could not superimpose our judgment 
upon that of the Board upon such an issue, even if 
we had a judgment different from that of the Board. 
Experience alone will demonstrate the true answer. 
The Board’s expert opinion is that the system it has 
devised, with its terms and limitations, will not seri- 
ously conflict with the interests of the certificated 
carriers. And it goes further and says it will insure 
such conflict does not ensue .... we then conclude 
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that if the Board makes the required findings as to 
undue burden, its present plan for a supplemental 
air carriage, effecting no excessive impact upon the 
certificated system, would be within the statutory ex- 
emption power, i.e., Section 416(b).”? 98 U.S. App. 
D.C. at 353-354, 235 F. 2d at 850-851." 


The situation in the present case is not too different from 
that presented to the Board by the large irregular air 
carriers. Both situations involved a large number of 
smaller air carriers operating on the periphery of cer- 
tificated air transportation and complementing it rather 
than competing with it. Both involved distinctions re- 
sulting from a historic pattern of development rather than 
from regulatory pressures. And most importantly, both 
relied heavily on the Board’s experience and judgment. 
Nothing that ALPA has presented in its Brief serves to 
overcome this latter factor. All ALPA has shown is 
that in absolute terms, the air taxi industry has grown 
considerably since 1952. In relative terms, however, it 
still represents only a small fraction of our total air 
transportation system just as it did in 1952. If this 
ceases to be true, if at some future date air taxi opera- 
tions challenge the vitality of certificated operations, then 
and not before then it will be appropriate to question the 
Board’s judgment in Part 298. From the manner in which 
the Board closely monitors and updates Part 298, how- 
ever, it is doubtful whether such a situation could ever 
occur. 


11The Court did remand the decision to the Board for further findings 
on the question of whether a certification proceeding would be an ‘‘undue 
burden”? on the carrier applicants. 


The other cases cited by ALPA in its Brief do not contradict the holding 
in American Airlines, supra, but instead affirm it. Cases such as Island Air- 
lines, Ine. v. Civil Aeronautics Board, 363 F. 2d 120 (9th Cir. 1966), Stand- 
ard Airlines, Exemption Request, 9 C.A.B. 583 (1948) and Large Irregular 
Carriers, 11 C.A.B. 609 (1950), reiterate the position that just as the Board 
has the power to grant exemptions when extraordinary circumstances demand, 
so too it has the power to deny exemptions when these circumstances are 
not present. 
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C. The Board had no obligation to make findings with regard 
to Part 298 in Orders 70-1-30 and 70-2-23. 


The final argument made by ALPA with regard to Part 
298 of the Regulations is that Orders 70-1-30 and 70-2-23 
fail to contain sufficient findings to justify the exemption 
authority granted to Air North and Command. Suffice 
it to say that, as discussed earlier, these orders did not 
grant any authority to Air North and Command. Their 
exemptions were, in effect, granted when Part 298 was first 
promulgated, and adequate findings were made at that 
time and in the course of subsequent amendments. It 
would have been a pointless, and almost impossible, exer- 
cise for the Board to have made further Part 298 findings 
in the context of the proceedings presently before the 
Court. 


Ill. A DETERMINATION THAT PART 298 IS INVALID COULD 
ONLY BE MADE ON THE BASIS OF AN ADEQUATE RECORD, 
AND SUCH A RECORD IS NOT AVAILABLE TO THIS COURT 


Even if it were conceded that Part 298 is relevant to 
these proceedings, this Court could not properly pass on 
its validity. There is substantial authority for the propo- 
sition that appellate courts are inappropriate forums for 
the initial review of administrative regulations, primarily 
because of the absence of an adequate record upon which 
to base such review. The leading case continues to be 
United Gas Pipe Line Co. v. Federal Power Commission, 
86 U.S. App. D.C. 314, 181 F. 2d 796, cert. denied, 340 
U.S. 827 (1950), which involved a petition to review a 
regulation promulgated by the Federal Power Commission. 
Section 19(b) of the Federal Power Act” limited judicial 
review to ‘‘orders’’ of the Commission, and the Court was 
faced with determining whether a regulation could con- 
stitute such an ‘‘order.’’ It held that the regulation did 
not constitute an ‘‘order’’ and therefore was not review- 


12 52 Stat. 831, 15 U.S.C. §717r (b). 
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able, but in doing so the Court went beyond semantics 
and into the substance of the distinction: 


“Review provisions such as 19(b) evidence Congres- 
sional recognition that an appellate court has no in- 
telligible basis for decision unless a subordinate tri- 
bunal has made a record fully encompassing the issues. 
The wisdom of thus circumscribing the authority to 
review is readily apparent in this particular case. 
For we are asked to pierce form and find substance, 
to make an important decision concerning the scope 
of the Commission’s regulatory authority, merely on 
the basis of allegations in a Petition for Review. 
The central question here is the effect of Order No. 
144 on certain contracts of Petitioner. Yet do we have 
the aid of testimony, affidavits, ete.? It is clear to 
us that decisions of this kind cannot be made in 
vacuo; and that Congress realized it when it made 
our review dependent upon the sort of conditions con- 
tained in Section 19(b).’? 86 U.S. App. D.C. 317, 
181 F. 2d 799;"3 accord, Division of Production, Amer- 
ican Petroleum Institute v. Halaby, 307 F. 2d 363 (5th 
Cir. 1962). 


It has been held that this distinction is equally ap- 
plicable to Section 1006(a) of the Act, the provision gov- 
erning judicial review of orders of the Civil Aeronautics 
Board. Arrow Airways, Inc. v. Civil Aeronautics Board, 
87 U.S. App. D.C. 71, 182 F. 2d 705, cert. denied, 340 
U.S. 828 (1950). Therefore, on the basis of these cases 
alone, the review of Part 298 of the Regulations requested 
by ALPA would be precluded. This result is not as harsh, 
however, as ALPA would have the Court believe. United 
Gas does not preclude relief, but rather points out the 
appropriate forums for obtaining such relief. 


13 The author of this opinion recently acknowledged that there was some 
controversy over whether or not an appellate court is capable of reviewing 
orders issued without benefit of formal fact-finding on a record, but he did 
not decide the point and the United Gas line of cases is still valid. See 
Environmental Defense Fund, Incorporated v. Hardin, (D.C. Cir., No. 23,813, 
May 28, 1970). 
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The most obvious place for ALPA to seek relief from 
the alleged inequities of Part 298 is within the agencies 
themselves. ALPA will always remain free to petition 
the Civil Aeronautics Board to institute rulemaking pro- 
ceedings to amend Part 298 and to participate in other 
rulemaking proceedings which it did not initiate. In fact, 
ALPA is currently a party in the comprehensive Part 
298 Weight Limit Investigation, supra. Similarly, ALPA 
has the same privilege before the Federal Aviation Ad- 
ministration, and in its Brief it indicated that it has 
‘frequently’ participated in rulemaking proceedings be- 
fore that agency in an attempt to obtain uniform safety 
standards for air taxi operators and certificated air car- 
riers. (ALPA Brief, at 45, fn. 54). If the administra- 
tive processes did not meet with ALPA’s satisfaction, 
the other available forum is the District Court by means 
of a suit for injunctive or declaratory relief. United 
Gas, supra; Division of Production, American Petroleum 
Institute, supra; Danville Tobacco Association, supra. In 


either event, all parties would have the opportunity to 
participate in the development of a complete and fully 
adequate record. 


ALPA’s Brief is itself evidence of the need for such a 
record. ALPA has brought countless factual allegations 
into the record for the first time,* and it relies heavily 
on these allegations in its argument that Part 298 is 
invalid. If it were necessary to contest these allegations, 
it would be virtually impossible for the respondent and the 
intervenors to do so in the context of an exchange of briefs. 


14 In lieu of moving to strike the irrelevant portions of ALPA’s Brief, the 
intervenors would urgo the Court to note that not one of the new facts 
alleged by ALPA applies directly to Air North or Command. Specifically, 
the material cited on the safety record of all air taxi operators would have 
been absolutely meaningless to the Board in these proceedings since it was 
only presented with the operations of Air North and Command. These car- 
riers, in fact, havo pilot training requirements and navigation aids equivalent 
to Mohawk’s (Moh. App. Doc. 21520, at 5; Moh. App. Doc. 21533, at 7; 
R. 5, 87), and there is not one accident involving these carriers on the record. 
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United Gas, supra, recognized this danger and as a pre- 
ventive measure set forth the rule against direct appellate 
review of regulations. The intervenors respectfully sub- 
mit that there is no more appropriate case for the applica- 
tion of that rule than the present one. 


CONCLUSION 


For the reasons stated above, the Petitions for Review 
in Appeals No. 24,062 and No. 24,063 should be denied, 
and Orders 70-1-30 and 70-2-23 of the Civil Aeronautics 
Board should be affirmed in their entirety. 


Respectfully submitted, 


Jonn H. Quinn, Jz. 
Franx J. CosTELLO 
Zucker, Scoutr & RasENBERGER 
Attorneys for Mohawk 
Airlines, Inc., Air 


North, Inc., and 
Command Airways, Inc. 
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The relevant provisions of the Federal Aviation Act of 
1958, as amended (72 Stat. 731, 49 U.S.C. § 1301, et seq.), 
are as follows: 


Sec. 401(j) (72 Stat. 754, 49 U.S.C. § 1371(j)) 


No air carrier shall abandon any route, or part thereof, 
for which a certificate has been issued by the Board, 
unless, upon the application of such air carrier, after 
notice and hearing, the Board shall find such abandon- 
ment to be in the public interest. Any interested 
person may file with the Board a protest or memo- 
randum of opposition to or in support of any such 
abandonment. The Board may, by regulations or 
otherwise, authorize such temporary suspension of 
service as may be in the public interest. 


Sec. 408(a)(5) (83 Stat. 103, 49 U.S.C. § 1378(a)(5)) 


It shall be unlawful unless approved by order of the 
Board as provided in this section— 


For any air carrier or person controlling an air 
carrier, any other common carrier, any person engaged 
in any other phase of aeronautics, or any other person 
to acquire control of any air carrier in any manner 
whatsoever: Provided, That the Board may by order 
exempt any such acquisition of a noncertificated air 
carrier from this requirement to the extent and for 
such periods as may be in the public interest. 


Sec. 412 (72 Stat. 770, 49 U.S.C. § 1382) 


(a) Every air carrier shall file with the Board a true 
copy, or, if oral, a true and complete memorandum, 
of every contract or agreement (whether enforceable 
by provisions for liquidated damages, penalties, bonds, 
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or otherwise) affecting air transportation and in force 
on the effective date of this section or hereafter en- 
tered into, or any modification or cancellation thereof, 
between such air carrier and any other air carrier, 
foreign air carrier, or other carrier for pooling or 
apportioning earnings, losses, traffic, service, or equip- 
ment, or relating to the establishment of transporta- 
tion rates, fares, charges, or classifications, or for 
preserving and improving safety, economy, and effi- 
ciency of operation, or for controlling, regulating, 
preventing, or otherwise eliminating destructive, op- 
pressive, or wasteful competition, or for regulating 
stops, schedules, and character of service, or for other 
cooperative working arrangements. 


(b) The Board shall by order disapprove any such 
contract or agreement, whether or not previously ap- 
proved by it, that it finds to be adverse to the public 
interest, or in violation of this Act, and shall by 
order approve any such contract or agreement, or 
any modification or cancellation thereof, that it does 
not find to be adverse to the public interest, or in 
violation of this Act; except that the Board may not 
approve any contract or agreement between an air 
carrier not directly engaged in the operation of air- 
craft in air transportation and a common carrier sub- 
ject to the Interstate Commerce Act, as amended, 
governing the compensation to be received by such 
common carrier for transportation services performed 
by it. 
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or otherwise) affecting air transportation and in force 
on the effective date of this section or hereafter en- 
tered into, or any modification or cancellation thereof, 
between such air carrier and any other air carrier, 
foreign air carrier, or other carrier for pooling or 
apportioning earnings, losses, traffic, service, or equip- 
ment, or relating to the establishment of transporta- 
tion rates, fares, charges, or classifications, or for 
preserving and improving safety, economy, and effi- 
ciency of operation, or for controlling, regulating, 
preventing, or otherwise eliminating destructive, op- 
pressive, or wasteful competition, or for regulating 
stops, schedules, and character of service, or for other 
cooperative working arrangements. 


(b) The Board shall by order disapprove any such 
contract or agreement, whether or not previously ap- 
proved by it, that it finds to be adverse to the public 
interest, or in violation of this Act, and shall by 
order approve any such contract or agreement, or 
any modification or cancellation thereof, that it does 
not find to be adverse to the public interest, or in 
violation of this Act; except that the Board may not 
approve any contract or agreement between an air 
carrier not directly engaged in the operation of air- 
craft in air transportation and a common carrier sub- 
ject to the Interstate Commerce Act, as amended, 
governing the compensation to be received by such 
common carrier for transportation services performed 
by it. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,062 
No. 24,063 


AIR LINE PILOTS ASSOCIATION, INTERNATIONAL, 


Petitioner, 


Vv. 
CIVIL AERONAUTICS BOARD, 
Respondent, 
MOHAWK AIRLINES, INC., 
COMMAND AIRWAYS, INC., 
AIR NORTH, INC., 


Intervenors. 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE ISSUES* 
1. Whether the question of the general validity of Part 298 of | 
the Board's Economic Regulations, which grants an exemption authorizing 


air taxi or commuter operations, is open for review or appropriate for 


decision in this case. 


* The issues in this case and the argument with respect to them 
are fully applicable to Case No. 24,226. That case presents one addi- 
tional issue not present here. 


ane 

2. Whether, before authorizing Mohawk Airlines to suspend service 
at various points and approving agreements under which Mohawk would 
provide support for air taxi services at such points, the Board was 
required to issue certificates of public convenience and necessity 
to the air taxis or make new findings for exemption from the certificate 
requirements of the Federal Aviation Act. 

3. Whether the Board's findings adequately support its authoriza- 
tion of Mohawk's suspension of service and its approval of the support 
agreements between Mohawk and the air taxi operators. 

COUNTERSTATEMENT OF THE CASE 

The Air ‘Line Pilots Association, International (ALPA) has petitioned 
this Court, pursuant to Section 1006(a) of the Federal Aviation Act of 
1958, infra, p. 32 , to review Board Orders 70-1-130, dated January 27, 
1970 (A. 62) and 70-2-23, dated February 6, 1970 (A, 136). The first of 
these orders, challenged in No. 24,062, granted the application of 
Mohawk Airlines, Inc. (Mohawk) for authority to suspend service temporaril 
at Poughkeepsie, New York, and approved an agreement between Mohawk and 


Command Airways, Inc. (Command) for Command, inter alia, to provide re- 


placement services between Poughkeepsie and Binghamton, New York. The 


order provided additionally, that such suspension by Mohawk shall im- 
mediately terminate if Command ceases to regularly provide the services 
specified therein. (A, 66). The second of the orders is the subject of 
the petition in No. 24,063. By it, the Board approved the application 
of Mohawk for authority to suspend service temporarily at Massena and 


Ogdensburg, New York and Rutland, Vermont, and approved an agreement 


=f. 

between Mohawk and Air North, Inc. (Air North) one inter alia, 
established a replacement service by Air North at the above-mentioned 
points. In addition, the order provided that such suspension shall 
immediately terminate if Air North ceases to regularly provide the 
services specified therein (A. 145). 

Command and Air North are air taxis, authorized to engage in 
scheduled air transportation utilizing "small aircraft" pursuant to 
an exemption from various of the economic regulatory requirements of 


the Federal Aviation Act, including the requirement of Section 401 


(infra, p. 30 ) that a certificate of public convenience and necessity 


be obtained as a prerequisite to engaging in air transportation. The 
exemption is granted by Part 298 of the Board's Economic Regulations 
(14 C.F.R. 298, infra, p. 37 ). Since the petitioner has here launched 
a wholesale assault upon the validity of Part 298 (inappropriately, we 
contend), we shall trace briefly the background and history of air fab 
regulation. 

The air taxis are descendants of the old "non-scheduled” or Mire 


regular" air carriers, the regulation of which was the subject of con- 
1/ 
siderable litigation in this Court in the 1950's. Briefly, at the; time 


1/ See United Air Lines v. Civil Aeronautics Board, 108 U.S. App. 
D.C. 1, 278 F.2d 446 (1960), vacated, 364 U.S. 297; American Airlines v. 
Civil Aeronautics Board, 98 U.S. App. D.C. 348, 235 F.2d 845 (1956), 
cert. denied, 353 U.S. 905; see e.g., Air Transport Associates v. Civil 
Aeronautics Board, 91 U.S. App. D.C. 147, 199 F.2d 181 (1952), cert. 
denied, 344 U.S. 922, 97 L. Ed. 710, 73 S. Ct. 386 (1953); American Air 
Transport v. Civil Aeronautics Board, 92 U.S. App. D.C. 117, 206 F.2d 423 
(1953); Eastern Air Lines v. Civil Aeronautics Board, 87 U.S. App. D.C. 
331, 185 F.2d 426 (1950), vacated, 341 U.S. 901, 95 L. Ed. 1341, 71 5. Ct. 
613 (1951); New England Air Expre: Express v. Civil Aeronautics Board, 90 U. Ss. 
App. D.C. 215, 194 F.2d 894 (1952). 
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of the enactment of the original Civil Aeronautics Act of 1938, there 
were numerous "non-scheduled" operators engaging in charter services 
and the like, usually as an incident to other aeronautical activities 
such as flight schools and crop dusting. Section 416(b) of the Act 
(which was identical to the same section of the present statute) 
authorized the Board to establish classifications of air carriers and 
to exempt carriers falling within such classification from various 
statutory requirements, including the certification requirement, upon 

a determination that the enforcement of such requirements "is or would 
be an undue burden” on such class of air carriers by reason of the 
"limited extent of, or unusual circumstances affecting, the operations 
of such" class of air carriers and "is not in the public interest." In 
1938, the Board’ issued its first "blanket" exemption order which per- 
mitted "non-scheduled" operations by any person without any requirement 
for prior registration with, or other action by, the Board. Following 
entry into the field by operators of transport-type aircraft, made 
possible by World War II surplus aircraft, the Board in 1947 revised 
its exemption regulation (14 C.F.R. (1947 Supp.) 292.1) to require Letters 
of Registration as a condition precedent to operations and to distinguish 
between operators of transport-type aircraft (Large Irregulars) and 


2/ 
operators of small aircraft (Small Irregulars). This regulation precluded 


————$——_—— 
2/ See American Airlines v. Civil Aeronautics Board, supra, 235 F.2d 
845; United Air Lines v. Civil Aeronautics Board, supra, 278 F.2d 446. 
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the carriers from holding out or bearacine "regularly or with a reason- 
able degree of regularity” and flights were required to be Nog neh in- 
frequency as to preclude an implication of a uniform pattern or normal 


consistency of operations" between the same pairs of points. In 1949, 


the regulation was again revised (14 Fed. Reg. 1879, 3522, 3545, 


14 C.F.R. 291), and the blanket exemption afforded to operators of 


large aircraft was terminated. The exemption for operators of small 
3/ 


aircraft, however, was not affected by this action. 


In 1952, the Board revised and reissued, as Part 298, the exemption 
| 


regulation governing the operators of small aircraft, who were thereafter 


to be known as "air taxi operators" (17 F.R. 635). The 12, 500-pound- 


weight-limitation remained unchanged. For present purposes, the most 


significant change was that the restrictions on regularity and frequency 
were removed, thereby enabling the carriers to provide scheduled service. 
In taking this action, the Board "examined this proposal from the stand- 
point of its possible competitive effect on the operations of air ees 


utilizing large aircraft," and concluded "that small aircraft cannot for 


practical purposes be regarded as competitive with large aircraft." 
| 


Over the years, there have been numerous revisions in Part 298. As 


it now stands, all air taxi operators are required to register with the 


Board and to renew their registration annually. Their registration 
: | 
statements must be accompanied by a certificate indicating compliance 
: 


3/ Small aircraft were. defined as those having a maximum. certi- 
ficated take-off weight of 12,500 pounds. 
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with liability insurance requirements (14 C.F.R. 298.41-45; 14 C.F.R. 
298.50-51.) In addition, since 1969, Part 298 has designated as an 


‘air commuter carrier" any air taxi which "performs at least five 


round trips per week between two or more points and publishes flight 


schedules which specify the times, days of the week, and places between 
which such flights are performed. . ." (14 C.F.R. 298.3). Members of 
this sub-classification are required to file various reports with 


respect to such matters as points served, traffic carried, and schedules 
4/ 
(14 C.F.R. 298.60-65). 


As ALPA points out, the air taxi industry has experienced strong 
growth since 1952, operating scheduled service side by side with certi- 
ficated carriers. While the air taxis have remained subject to the 
original limitations on the size of the aircraft they may use, the 
certificated ¢arriers have gradually changed to larger equipment in 
line with technological advances. This latter development, in turn, 
has created problems for the local service carriers in small markets. 


Operations in many of these markets have been uneconomic and the result 


Se 

4/ The Board's continued concern with changing conditions in the 
air taxi sector of our air transportation system has resulted in the 
institution of a Part 298 Weight Limitation Investigation, Order 70-1-15, 
dated January 5, 1970, to "determine whether the 12,500 pound limitation 
on maximum certificated takeoff weight for equipment used by air taxi 
operators should be liberalized, and if so, what change or changes should 
be made." (Id., at 1) Significantly, and in accord with the Board's 
original determination in creating Part 298 in 1952 that "the smaller 
air taxis would not, for all practical purposes, be in competition with 
the larger certificated carriers," (17 F.R. 635, supra) the present pro~ 
ceeding poses the question "as to whether the acquisition of larger 
and more comfortable equipment by air taxi operators would pose a risk 
of diverting significant revenues from the certificated system, under 
current conditions." (Id., at 2). 
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has been a drain on the Federal Treasury and a minimal number of 


schedules by the certificated carriers. The air taxis have entered 


many of these markets, providing more frequent and better times 
Ser ; 
schedules than the certificated carrier has been able to perform with 
| 
its large aircraft. 


These circumstances have led to a number of Board orders authorizing 
“ U | 


the certificated carriers to suspend service at certain low traffic 
| 

points where air service is being or will be provided by air taxi ; 
5/ 
operators. The substitution arrangements have taken several different 


forms. For example, the certificated carrier may enter into an agree- 
ment with a commuter line to underwrite a certain number of daily flights 
by the latter for a term of years. Such agreements between the carriers 
and the suspension of service by the certificated carriers has been “a 
proved by the Board subject to the condition that, if the agreed number 


of flights are not provided by the commuter airline, the certificated 


carrier will be required to step back in and provide the service itself. 


In other cases the certificated carrier has merely entered into an agree- 


ment with the commuter line without providing any financial guarantee. 


In still other cases the certificated carrier has been authorized to /sus- 


pend its service without any agreement with the commuter airline but on 


the basis of evidence that commuter service is being provided. In most 


5/ See, the listing. set forth in Appendix A to petitioner's brief. 
Various other service suspensions have been authorized where no provision 
has been made for air taxi service, e.g., Application of Allegheny Airlines, 
Order 70-5-87, May 19, 1970; Application of Delta Air Lines, Order 70-4-30, 
April 8, 1970; Application of Allegheny Airlines; Order 69-12-103, | 
December 23, 1969; Application of Allegheny Airlines, Order 69-12-65, 
December 15, 1969; Application of Northeast Airlines, Order 69-8-169, 

August 29, 1969. 
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cases, however, when the Board has authorized suspension of service by 
the certificated carrier in reliance upon continued air service by taxi 


operators, it has conditioned the suspension upon the maintenance ofa 


given level of substitute service by the commuter carrier. In other 


words the Board has determined that the certificated service may be 
temporarily suspended so long as the points in question are not left 
without service. 

In many, but not all, of these cases petitioner has opposed the 
arrangements, repeatedly taking the position that what is involved is 
a transfer of certificated authority to the air taxi operator or, in 
legal effect, certification of the air taxi operator without compliance 
with the requirements of Section 401. The Board has considered and rejected 
ALPA's contentions in the past, taking the view that ‘Part 298 supplies all 
the operating authority required by the commuter carrier and that the 
service suspension requirement and approval of any support agreement is 
to be processed under Sections 401(j) and 412 of the Act (infra, pp. 30-31) 
rather than under Sections 401(a) and 401(h) (the certification and trans- 
fer provisions). 

Against this background, we come to the facts of the instant case. 

No. 24,062. The petition in this case involves the Board's 
deposition of an application by Mohawk to suspend its service at 
Poughkeepsie, New York, "as long as satisfactory replacement air trans- 
portation service . .. is available to that community" (A. 1) and an 
agreement between Mohawk and Command, filed for approval under 


Section 412 of the Act (infra,pp. 30-31), which provided for the 
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contemplated replacement services. (R. 20-31) The parties alleged | 
that the suspension application was 


"the outgrowth of plans by Mohawk Airlines and 
Command Airways: to improve air transportation 
service between Binghamton and Poughkeepsie. 

The proposed new service represents both logical 
and necessary applications of each carrier's 
capabilities, with resultant benefits to both 
communities." (A. 3) 


In support of its application Mohawk alleged that it could no | 
longer provide more than a minimal level of air service for Poughkeepsie 


and that the revenues provided by its present service amount to less than 


one-half of what is needed to cover the cost of service, even including 
&/ 
federal subsidy payments. (A. 3, 8). The application went on to allege 


that Mohawk's limited service to pongne copes will be replaced by . 
7/ 


Command's expanded service. The decline in pescesee had been so 


steady that Mohawk, at the time of its application, provided Poughkeepsie 
with only one round-trip flight to and from Binghamton daily, Monday 
through Friday, and originated only 6.3 passengers per departure. In 
contrast to this minimal level of service Command would provide three 
daily round-trip flights (A..4-5, 13-14). Mohawk, in addition, alleged 
that it would benefit economically by suspension of its service at 

~_ 6/ "Of the 44 seats available in Mohawk's smallest aircraft (the 
FH-227B), an. See, of only 10 seats are filled on all flights Serrans 
Poughkeepsie." (A. 3 


7/ "Command, using smaller aircraft--the 15-passenger Beech sb 
prop jet--can provide more frequent service at lower cost." (A. 3) 


Ou 
Poughkeepsie (A- 5-6).Mohawk recognized that it has certain certificate 
obligations with respect to service at Poughkeepsie but alleged that it 
was not abdicating such responsibilities since 

‘Mohawk is willing to accept a condition to its 

suspension of service at Poughkeepsie that it 

again provide service to that community in the 

event that suitable replacement service by a 

commuter air carrier is not provided." (A. 4) 

The service agreement between Mohawk and Command extensively de- 
tailed the services to be provided by each carrier (A. 15-19). 
Reservations would be accepted by Command through local telephone 
numbers in both Poughkeepsie and Binghamton. Mohawk would accept and 
transmit reservations on Command flights between those points in ac~ 
cordance with interline procedures. In addition, the carriers indi- 
cated their agreement to the establishment of procedures by which each 
could sell through or connecting space on the other carrier. (A, 5): 
Provisions of the agreement contemplated that Mohawk would issue tickets 
and air freight’ bills at Mohawk's facilities (A, 16) arrange for passenger 
and baggage check-in and receipt of air freight and air express, and pro- 
vide information on the status of Command's scheduled flights (A. 16). 
Further, Mohawk was to arrange for meals and lodging and alternate trans- 


portation for passengers on Command flights which are delayed or cancelled 


(A. 16-17), and furnish ramp space. (A.17).The agreement also provided, 


inter alia, for ticket counter identification (A. 18) passenger time- 


tables, (A..18) reservation prpcedures, (A. 18-19) liability and indemnity 


(A. 20) and insurance (A. 22-25). 
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Taken together, Mohawk's application for temporary suspension and 
the agreement with Command, contemplated that Mohawk would continue to 
discharge its certificate obligations to provide service to Poughkeepsie 
while Command would comply with procedures established by the carriers 


above and beyond its responsibilities as an air taxi operating pursuant 


to Part 298 of the Board's Economic Regulations (14 C.F.R. Part 298, 


infra, pp. 37-51).. 

The affected civic interests either supported the proposal or 
acquiesced in it. Only ALPA opposed. (A. 39). It repeated its Contention 
that "{b]efore air taxi operators are permitted to provide es 
service for a certificated carrier, a certification proceeding is nec- 
essary," (A. 43). In addition, ALPA asserted that "the original and 
statutory basis for granting a blanket exemption to air taxi operators, 
through Part 298, can no longer serve to justify the currently intended 
use of Part 298." (A, 45). | 

The Board found that "[i]n view of the low level of traffic at boas” 
keepsie, . . . suspension of Mohawk, contingent upon a satisfactory level 
of replacement service by Command, would be in the public interest." (A. 64). 
It noted further that "the Mohawk-Command agreement . . . will assist 
Mohawk in eliminating an uneconomic point while providing that point with 
adequate substitute service." (Id.) The Board found that grant of the 
proposed replacement service would enable Mohawk to reduce its subsidy 
need, after return and tax, by approximately $76,000 in 1970, and that 


grant of the application "will have no adverse effect on any other 


carrier." (Id.) 
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Ultimately the Board found that, subject to the conditions imposed, 
the agreement between Mohawk and Command “will not be adverse to the pub- 
lic interest or in violation of the Federal Aviation Act of 1958, as 
amended; and .. [that] a temporary suspension of service by Mohawk 
at Poughkeepsie, New York, is in the public interest." (A. 65). 

The Board approved the agreement for a three year period only, in 
order to permit review after a reasonable period of time, and it retained 
authority to withdraw approval and authorization if circumstances warranted. j 
Finally the order of approval provided, in addition, that it could be 
amended or revéked at any time without hearing. The suspension authority 
granted was subject to the condition that it would terminate immediately 
if substitute air service was not instituted and regularly provided at 


the contemplated level (A. 65). 


As to ALPA's contentions, the Board found that they were sub- 


stantially similar to those previously made in connection with earlier 
certificated carrier-air taxi operator agreements and that these con- 
tentions have previously been dealt with. “We believe that our findings 
in those Orders are dispositive of ALPA's contentions in the instant pro- 
ceeding." (A. 65). 

No. 24,063. On August 20, 1969, Mohawk filed an application request- 
ing a temporary suspension of Mohawk's authority to serve Rutland, 
Vermont (A. 69) and indicated that an agreement would subsequently be 
filed to provide for the contemplated air taxi replacement service. The 
suspension and replacement, it was alleged, would result in economic 


benefits to Mohawk and additional service to the community. (A, 70). 
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On October 17, 1969, Mohawk filed an additional application, requesting 


temporary suspension of service at Massena and Ogdensburg, New York, and 
8/ 
requesting approval of an agreement with Air North which established/a 


replacement service by Air North at Rutland, Massena and Ogdensburg. 


(A. 80).. Mohawk and Air North entered into this ten-year agreement 


under which Air North would use Mohawk's trademark "Mohawk Commuter" and 
would provide service with 18-passenger De Havilland "Iwin Otter" turbo- 


9/ 


prop aircraft. In its application, Mohawk alleged that the authorization 


would result in substantial service improvements for the communities in- 


volved (A. 83).. Mohawk would furnish support services, including ticket- 


ing reservations service and ground handling services (A. 85-86).. Again, 


the Board approved Mohawk's application on findings similar to those it made 
in the Poughkeepsie order. | 

The Board retained the authority to withdraw the- approval if circum- 
stances dictated. "Thus, if Air North's services prove * be unsatis- 


factory either in terms of quantity or quality, Mohawk will be required to 


| 
resume its service." (A. 141). Ultimately the Board concluded that the agree- 


ment between Mohawk and Air North "will not be adverse to the public interest 
| 

8/ In its original application and agreement Mohawk named S. T, 
Griswold and Company, Inc., d/b/a/ Northern Airways (Northern) as the 
air taxi operator which would provide replacement service under the 
proposal herein. Subsequently, Northern's assets pertaining to the 
operation of commuter air service were acquired by a newly-formed corpo- 
ration, Air North, Inc. All references herein are, therefore, to the 
assignee of the carrier named in the pleadings. | 

9/ Their agreement differed from the one between Mohawk and Command 
in No. 24,062 in that Air North would utilize the Mohawk name in xcs 
replacement operations. 
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or in violation of the Federal Aviation Act of 1958, as amended; . . . 
and to the extent necessary to relieve Mohawk of its obligation to pro- 
vide services in excess of those provided for by the agreement, a 
temporary suspension of service by Mohawk at Rutland, Massena, [and] 
Ogdensburg . . . is in the public interest." (A. 143). 

As in the other case, the communities involved supported the ap- 
plications, ALPA alone objecting. ALPA had again contended that a 
certification proceeding was necessary before certificated service could 
be suspended upon condition that substitute service be provided by an 
air taxi. The Board again rejected the contentions, stating that it had 
adequately answered them in prior orders. (A. 141-142). 

ARGUMENT 
The question of the general validity of the exemption for 
air taxi or commuter operations conferred by Part 298 of 
the Board's regulations is not open for review or appro- 


priate for decision in this case, and since ALPA's con- 
tentions are directed to or rest upon its challenge to the 


over-all regulation, its petitions for review should be 

dismissed. 

As noted in the counterstatement, Part 298 of the Board's regula- 
tions authorizes "air taxi" or "commuter" operators (i-e., persons oper- 
ating aircraft of less than 12,500 lbs. gross take-off weight) to conduct 


regularly scheduled operations between any pairs of points without the 


necessity of obtaining a certificate of public convenience and necessity 


and, under the present regulation, without compliance with many other 


of the economic regulatory provisions which are applied to the certifi- 
cated air carriers such as Mohawk. The air taxi operators are, however, 


required to conform to safety regulations promulgated by the Federal 


m iss 
Aviation Administration, and to obtain air carrier operating certi- | 
ficates (safety certificates) from the FAA as a prerequisite to their 


operations. Moreover, the taxi operators frequently conduct operations 


in the same markets which are served by the certificated air carriers. 


| 
Because of the transition to larger aircraft by the certificated carriers 


and the resulting need for more passengers to make such operations | 
economic, coupled with the inability of particular airfields to accommo- 


date the larger aircraft, many of the certificated carriers (trunks and 


! 

locals) have requested and obtained permission to suspend their services 
10/ , 

at the uneconomic points. In determining whether a service suspension 


will be permitted, the Board considers, among other things, the avail- 


ability of alternate forms of transportation including services by air 


taxi operators. 


Moreover, as detailed in Appendix A to petitioner's brief, the | 


Board in many instances has provided that the certificated carrier may 
| 


suspend its services only so long as a specified quantum of service is 


provided by an existing or new air taxi operator in the market, and in 


other instances has either required or approved agreements entered into 


between the carriers under which the certificated carriers would provide 
| 

financial or other assistance to the air taxi operator. On still other 

occasions, the Board has approved operating agreements between certifi- 


| 
cated carriers and air taxi operators under which the certificated 


10/ See footnote 5 , supra. 
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carrier provided the taxi operator with services such as the issuance 


of tickets, passenger check-in, flight information, and reservations in 
markets in which the certificated carrier continues to operate. As here, 
the municipalities involved have generally favored these agreements since 
the result is more frequent schedules with aircraft suitable to meet 
traffic demands. 

ALPA on various occasions has opposed some of these arrangements. 

Its contentions that the arrangements are contrary to the public interest 
almost uniformly have been based upon allegations that the taxi operations 
are conducted under safety standards less stringent than those applicable 
to certificated operations, that the public would be misled and confused, 
and that the so-called suspension-substitution arrangements were sub- 
versive of the’ statutory plan since the certificated routes in effect 
were being transferred to noncertificated carriers who had not satisfied 
the Section 401 tests for certification, ALPA also has argued on occasion 
that the Board should impose labor protective conditions upon any such 
arrangement for the benefit of its membership. 

The Board has responded to those contentions in various orders, 
sometimes by specific findings, and sometimes by incorporation by 
reference of findings contained in earlier orders. Representative such 
orders are attached as Appendix C. The Board has found that the arrange- 
ments do not constitute route transfers and do not require that certifi- 
cation procedures be held before air taxi operators may conduct operations 
with the support, or in lieu, of the certificated operations. Rather, the 


Board's position has been that the authority conferred by Part 298 to 
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independently conduct scheduled operations regardless of the presence 
of other carriers also suffices to conduct operations where a certi- | 
ficated carrier withdraws from the market with or without an agreement 
with the taxi operator. The Board has viewed its powers to authorize 

a suspension of service by a certificated carrier to be no different 
where a so-called replacement service is involved than where there is 
no such replacement. In either case, the availability of other trans- 
portation services is a public interest factor for its consideration in 


| 
determining whether to authorize the suspension. 


| 
In the cases now before the court, ALPA made its customary con= 


tentions that the Board should employ certification procedures Mwhere 

| 
air taxi operators are requested to serve in place of certificated | 
carriers, over routes once part of the certification process" (A. 48). 
It further stated that "the original and statutory basis for granting 
a blanket exemption to air taxi operators, through Part 298, can no lonoee 
serve to justify the currently intended use of Part 298 (A. 45), and that 
"Part 298 should not be used as a vehicle to substitute air taxi operators 
for certificated carriers" (A. 45). The contentions were repeated that 
the arrangement in effect amounted to a route transfer which should be 
approved only after hearing with the inclusion of labor protective pro- 
visions. ALPA also advanced its usual argument that the public interest, 


in any event, would not be served by the arrangement because of various 


considerations, including ones relating to safety. The Board rejected the 


contentions through incorporation of its findings contained in prior orders. 
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Thus, the principal issue urged to the Board and hence the one open 
11/ 


— 


to review by the Court, is whether the Board was required to hold 
evidentiary hearings and to issue certificates or other new operating 
authority to the commuter carriers involved as a prerequisite to its 
approval of the service suspension by Mohawk, and the agreements between 
Mohawk and the specified commuter carriers. In apparent recognition of 
the weakness of its claim that a new or different type of operating 
authority is required by a taxi operator when its services are "sub- 
stituted" for a certificated service than when the taxi services are 
independent of certificated ones, ALPA now appears to have abandoned its 
narrow position before the Board in favor of an all-out assault upon the 
basic operating authority of the air taxi operators in all areas. ALPA 
informs the Court that there are now 4,000 such operators. It argues 
that their operations exceed those which lawfully may be permitted by 
exemption and, in effect, that the time has come to call a halt to Part 
cen This Court obviously cannot be expected to undertake a review 
here of the legality of the basic regulation or to outlaw the entire 


industry, at ALPA's urging. Rather, if ALPA desires to challenge the 


—<——— 

ll/ Section 1006(e) of the Act, infra, p. 32 , precludes considera- 
tion of objections to an order of the Board "unless such objection shall 
have been urged before the Board. . ane 


12/ ALPA refers with misgivings to the current proposals before the 
Board to increase the size of the aircraft which the air taxi operators 
may utilize, and makes an extended argument on the basis of information 
dehors the record concerning alleged safety deficiencies in air taxi 
operations. 
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validity of Part 298 as outmoded or unlawful because of the totality 
‘o£ operations being conducted pursuant to such exemption, ALPA ob- 
viously must make an initial direct challenge to the Board upon notice | 
ito the air taxi industry and thereafter pursue its legal remedies in | 
light of the Board's disposition of that challenge. Indeed, under 


prior decisions of this Court, the Board well might be required as a 


i prerequisite to withdrawing the exemption regulation to afford adjudi-~ 


'eatory hearings to those licensees SaaS investment and business 
property in reliance upon the exemption. = Certainly, on this record, 
neither the Board nor the Court is in any position to attempt to 
resolve the overall question of validity of the regulation in the 
context of the present case, or to determine the related question which 


ALPA seeks to raise: whether another agency--the Federal Aviation 


Administration--should impose more stringent safety requirements upon 


the taxi operators. 

Rather, if ALPA desires judicial scrutiny of these matters, its 
appropriate remedy is to petition the Board and the FAA to revise exist- 
ing regulations to conform to its views, and thereafter, if not satisfied, 


to resort to judicial review. And, since ALPA appears to rest its case 
' upon the asserted invalidity of Part 298, we submit that the Court would 
be justified in dismissing the instant petitions. We nonetheless ! 
: 
13/ Standard Airlines v. Civil Aeronautics Board, 85 U.S. App. D.C. 
' 29, 177 F.2d 18 (1949); Civil Aeronautics Board v. American Air trenspdet 
91 U.S. App. D.C. 318, 201 F.2d 189 (1952), certificate dismissed, 

| 344 U.S. 4; cf. Great Lakes Airlines v. Civil Aeronautics Board, 111 Ue. S- 


App. D.C. 21, 294 F.2d 217 (1961), cert. denied, 366 U.S. 965. 
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demonstrate in points two and three that there was no legal infirmity 
in the Board's’ disposition of the applications which were before it. 
II. The Board was not required as a prerequisite to its approval 

of the suspensions of service by Mohawk and the air taxi 


support agreements to issue certificates of public con- 
venience and necessity to the air taxi operators or to 


make new findings for exemption to them. 


The Board's orders did not purport to alter or add to the existing 
exemption from the certification requirements of the Act conferred upon 
the commuter carriers by Part 298 or to transfer to them any route 
authority held by Mohawk. Rather, those orders were entered upon the 
premise that the Board was no more required to relicense the air taxi 
operators than it would have been to relicense a certificated air carrier 
entering into a similar arrangement with Mohawk. Mohawk's certificate 
of public convenience and necessity remains unimpaired; the carrier has 
merely been authorized to temporarily suspend service pursuant to that 


certificate. Furthermore, had the Board's orders not been entered, the 


taxi operators could have conducted the same flight operations that they 


presently conduct under the operating agreements (they were already 
operating in some of the markets involved), (See A. 2, 81, 95-96) and 

any setting aside of the Board's orders would leave them free to con- 
tinue to operate in those markets. As this Court long ago recognized, 
the operation of a noncertificated air carrier registered pursuant to 
regulations of the Board is just "as legal and proper as is the operation 
of certificated carriers" (Seaboard & Western Airlines, Inc. v. C.A.B., 


86 U.S. App. D.C. 64, 181 F.2d 515, 518 (1949), cert. denied 339 U.S. 963 
(1950)). 
Nonetheless, ALPA contends that if it be assumed that independent 


operations by air taxi operators are lawful, their existing operating 
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authority still will not suffice to authorize operations "over routes 
' once a part of the certification process " (A. 48), and that the Board 
‘ was called upon to either grant new operating authority to the commuter 


carriers or to affirmatively justify its failure to do so. We believe 
that the Court will find these contentions unpersuasive. As previously 


noted, ALPA makes no attempt to explain why existing exemption authority 


which will suffice for independent operations by air taxis in the markets 
| 
in issue will not also suffice for operations assisted by Mohawk. 


It is true, as ALPA points out, that the Act contains provisions 


which would have permitted the Board either to issue new certificate 


authority for a replacement service or to transfer Mohawk's existing 
certificate to another air carrier. However, the fact that the Board 


might have achieved a similar result under different provisions of the 


Act than those here utilized does not place the stamp of illegality 


upon the Board's action. Rather, the Board is entitled to utilize any 


of its statutory powers where they are appropriate. Massachusetts Trustees 
v. U.S., 377 U.S. 235 (1964). Again, this Court has heretofore recognized 


that the Board is not precluded from utilizing its exemption authority 


merely because the same operations were susceptible to authorization by 
14/ 
the certification processes, and has rejected contentions that the | 


Board has somehow circumvented the Congressional intent because the 


statutory provisions under which it did act did not call for all the 


14/ Pan American World Airways v. Civil Aeronautics Board, 104 U.S. 
App. D.C. 288, 261 F.2d 754 (1958), cert. denied, 359 U.S. 912 (1959). 
| 
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procedures which would have been required had the actions taken a 
15/ 
different form. Here, there is no basis for the conclusion that the 


Board has devised any means of circumventing the statute; scheduled 


services by air taxi operators have been authorized for the past 18 years. 


ALPA also asserts that permitting a commuter carrier to utilize its 


operating authority in conjunction with certificated operations violates 
“the Board's own settled interpretation of its regulations," and that its 
"present use of its exemption powers constitutes an abrupt and unexplained 
departure from its own settled policy." In support of these contentions, 
ALPA relies primarily upon certain Board pronouncements made some twenty 
years ago concerning the use of the exemption power in relation to regular 
operations with aircraft comparable to those utilized by the certificated 
16/ 
carriers, and statements from the Board's Preamble to the 1952 revision 
of the Air Taxi regulation. 

These citations do not support ALPA's thesis. As this Court is 
aware, the Board has made extensive use of its exemption authority, and 
has authorized by exemption many operations of vastly greater economic 
significance and impact than the commuter operations on the Mohawk 
———$—<—$$———— 

15/ Pan American World Airways v. C.A.B., supra; Air Line Pilots 
Ass'n, v. C.A-B., 124 U.S. App. D.C. 22, 360 F.2d 837 (1966). In this 
latter decision, the Court rejected ALPA's contention that a merger be- 
tween two supplemental carriers not involving a transfer of foreign routes 
held by one of them should have been set aside as a circumvention of the 
President's power over foreign route matters. The Court pointed out that 
there was no basis for concluding that the transaction was an artificial 


attempt to bypass the White House, and that there was no error in the 
Board's approval of the transaction. 


16/ Standard Air Lines, Exemption Request, 9 C.A.B. 583 (1948); 
Large Irregular.Carriers, 11 C.A.B. 609, 610-611 (1950). 


= 230— 
17/ 
‘segments. Furthermore the Board plainly stated in its 1952 revision 


of Part 298 that regularly scheduled operations with small aircraft 

' would be permitted by air taxi operators, upon the finding that "small 
aircraft cannot for practical purposes be regarded as competitive with, 
large aircraft," of the type being operated by the certificated air 
carriers (17 F.R. 635). It is true, as ALPA points out, that the Board 


stated its belief to be that the proper place for the scheduled operator 


of small aircraft was "to provide connecting air services to off-route | 


' points or jitney services of a kind not offered by other air carriers." 


| We fail to perceive how this statement aids ALPA's contentions. The 


. services here involved are essentially "jitney" services of a kind not 


18/ 


' offered by Mohawk. So long as Mohawk's services are validly suspended 
' to the cities in issue, the taxi operations also constitute connecting; 


' air services to off-route points within the plain terms of the Board's 
| 


statement. It also bears repeating that operations with small aircraft 
are even less competitive with the large aircraft now utilized by the 

' certificated carriers than the aircraft with which they operated in 1952, 
and that numerous carriers for years have conducted regularly scheduled 


operations with small aircraft pursuant to the terms and intent of the 
19/ 
Board's regulation. 


17/ See the prior cases before this Court cited supra, n. 1 


18/ By dictionary definition "jitney” service refers to common 
carriage of passengers in a small vehicle for a small fare "commonly over 


a regular route." See Webster's New International Dictionary 2d (1949). 
19/ As previously noted, the Board in 1969 provided special recog: 


nition to the "commuter airlines" and imposed special reporting SORES 
ments upon them. 
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No one can dispute that the traveling public will prefer to ride 


the large aircraft of the certificated carriers rather than the small 
ones employed by the commuter airlines where the schedule offered by 
the certificated carrier meets the traveler's needs. The difficulty 

is that economic considerations simply do not permit the operation of 
frequent flights to marginal points with large aircraft. While we are 
aware of ALPA's unarticulated premise that the certificated carriers 
should themselves utilize small aircraft if necessary to adequately 
serve their certificated points, this premise cannot serve as the basis 
for an assertion that the operations of the air taxi carriers are un- 
lawful or beyond the scope and intendment of Part 298, Contrary to 
ALPA's view of the matter (Pet. Br. p. 29), the air taxi operators have 
not "yielded to the temptation to desert the field they were intended 
to serve" but on the contrary are performing the very type of operation 
which the regulation contemplated. 

Finally, on this point, ALPA contends that the Board's "instant 
orders lack the support of requisite factual findings" in that they do 
not make findings that the exemption standards of section 416 of the 
Act exist with respect to the particular operations involved in the 
Mohawk agreements, and in that they did not deal with ALPA's contentions 
concerning the safety of air taxi operations or make findings concerning 
the aviation experience of Command and Air North, their financial stability, 
operating history, and the like. These arguments are only a variation of 
ALPA's contention that an air taxi operator requires additional exemption 


authority or a certificate of public convenience and necessity where its 
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operations are conducted "over routes which have been the subject of 
the certification process." As previously demonstrated, the existing 
operating authority of the commuter carriers properly applies to the 
"substitute" services here involved, and the commuter carriers are 
subject to plenary safety regulation by the FAA. 

We submit that, unless a compelling need therefor has been shown, 


the Board need not reexamine the basic operating authority of an air 


carrier when taking regulatory action under provisions of the Act other 


than the route authorization provisions. Thus, this Court has recos= 
nized that the Board is not required to consider proposals for new | 
routes or to reexamine the public convenience and necessity for exist- 
ing routes in merger proposals. Seaboard and Western Airlines, Inc. t. 
C.A.B., 86 U.S. App. D.C. 9, 181 F.2d 777 (1949); Northwest Airlines, Inc. 
v. C.A.B., 112 U.S. App. D.C. 384, 303 F.2d 395 (1962). Similarly, the 
Board has held that it may transfer an existing route to another carrier 
without again redetermining whether the public convenience and necessity 


requires service over the route involved. See Slick-Airlift Route Trans- 
20/ 
fer Case, Order E-26811 (May 20, 1968). ALPA cannot validly contend 


20/ The Board there stated: 


"Intervenors are essentially taking the position that 
applicants must prove public convenience and necessity for 
operating over the route involved in order to secure ap- 
proval of the transfer. In our view, this argument mis- 
conceives the burden which applicants must meet. Approval 
of the route transfer is not dependent upon proof of public 
convenience and necessity, even though the transaction in- 
volves the transfer of 'dormant' operating rights. 7/ On 
the contrary, the Board may rely upon its prior public con- 
venience and necessity determinations made earlier in 

(footnote continued) 
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that the burden was on the Board to reexamine Part 298 in relation 
to the minor operations here involved, or to consider and make find- 
ings concerning the safety,operating authority,or financial fitness 
of the commuter airlines involved in the instant orders. Rather, the 
burden was on ALPA to make an affirmative demonstration of a need for 
such reexamination. ALPA's showing consisted primarily of allegations 
concerning the scope and purposes of Part 298--which we have shown to 
be erroneous--and criticisms of the quality of the safety regulation of 
the air taxi operators by the FAA. It made no showing of any safety 
derelictions or lack of operating ability by the particular commuter 
airlines here involved, nor does it make any such contentions to the 


21/ 
Court. Rather, all of ALPA's arguments are directed primarily to its 


——— 
relation to this route. 


———— 
"7/ California Eastern, Certificate Transfer, 31 C.A.B. 965, 


966-967 (1960); Delta-Chicago and Southern Merger Case, 16 C.A.B. 
647, 649-652 (1952)." 


21/ Even ‘in certification proceedings the Board does not normally 
explore safety factors. Thus, the Board said in Washington/Baltimore 
Helicopter Service Investigation, Order 68-11-71 (November 19, 1968): 


"The responsibility under the Act for establishment 
and enforcement of air safety requirements has been entrusted 
by Congress to the Federal Aviation Administration, not the 
Board, and the FAA has promulgated elaborate and detailed 
regulations with respect to all significant aspects of air 
safety. ‘Thus, regardless of the Board's views as to its 
safety, no operation could be commenced without satisfying 
FAA safety requirements. It follows that the safety of the 
proposed service is not normally a matter to be explored by 
the Board in determining whether the public convenience and 
necessity require its authorization. This is not to say that 
the Board blinds itself to safety factors in certificate pro- 
ceedings: Indeed, where a unique type of service has been 

' (footnote continued) 
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avowed challenge in these proceedings to Part 298 in its entirety, 
and we reiterate that such challenge is not a proper subject of the 
present review proceeding. ALPA has shown no error on the Board's 


part with respect to the transactions here involved. 


III. The Board made appropriate findings which justify 
and support its approval of the suspensions of 
service by Mohawk and the agreements between Mohawk 
and the air taxi operators. 


Apart from its contentions that the commuter airlines require addi- 


tional operating authority for the conduct of operations over the Mohawk 
| 
route segments and the generalized claim of increased safety hazard to 


those persons who would patronize Mohawk's infrequent flights if continued, 
22/ 
ALPA makes no claim of error in the Board's orders. It does not dispute 


proposed involving manifestly dangerous operations, the Board. 
has refused to authorize it. All American Aviation, Combination 
Service, 8 C.A.B. 241, 243 (1947). This is not such a case. ! 
It involves a conventional type of service which has been in 
operation elsewhere for many years with an excellent safety 
record. Accordingly, Congress having left to the FAA the 
detailed supervision of the safety of all air transportation 
services, there is no requirement of evidence or findings as 
to its safety, at least in the absence of any evidence indicating 
that the operation would be uniquely dangerous." (footnotes 
omitted) 
The Board's treatment of this and similar issues was approved by this 
Court in Palisades Citizens Association v. C.A.B., __ U.S. App. D.C. 
» 420 F.2d 188 (1969). 


22/ It is clear that the Board pursuant to Section 401(j) may ap- 

prove temporary suspensions of services without an evidentiary hearing. 
Springfield Airport Authority v. C.A.B., 109 U.S. App. D.C. 197, 285: F. 2d 
277, 279 (1960), Nebraska Department of Aeronautics v. C.A-B., 298 F/2d 
286 (C.A. 8, 1962). In addition, Section 412 of the Act (49 U.S.C. 1382) 
infra, p. 30 , which requires that every air carrier file with the Board 
for approval certain agreements with other carriers, contains no require- 
ment for a hearing. Railway Express Agency v. C.A.B., 120 U.S. App. D.C. 
228, 345 F.2d 445 (1965) cert. denied, 382 U.S. 879; Fugazy Travel Bureau, 
Inc. v. C.A.B., 121 U.S. App. D.C. 335, 320 F.2d 733 (1965); McManus 'v. 
C.A. C.A.B., 310 F.2d 762 (C.A. 2, 1962); National Air Carrier Association v. 
C.A.B. (C.A.D.C. No. 23,016, 1970). 
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the findings that the Mohawk operations are uneconomic and that the 
commuter services will provide more flights at convenient times with 
resultant better service to the public, and, as previously indicated, 
there was no occasion to explore the alleged safety deficiencies of the 
air taxi industry. The civic interests involved favored the Board's 


action, and only ALPA opposed. Plainly, the Board's orders demonstrate 


on their face that the actions taken were consistent with the public 


interest. 
CONCLUSION 
In conclusion, the petitions for review should be dismissed, or 
the Board's orders affirmed. 
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APPENDIX A 
The relevant provisions of the Federal Aviation Act of 1958, 72 


Stat. 737, 49 U.S.C. 1301 et seq. are: 
TITLE I--GENERAL PROVISIONS 


KR KKK 
Declaration of Policy: The Board 


Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and necessity: | 

| 


(a) The encouragement and development of an air-transportation /' 
' system properly adapted to the present and future needs of the foreign | 
' and domestic commerce of the United States, of the Postal Service, and | 


of the national defense; 


(b) The regulation of air transportation in such manner as to 


recognize and preserve the inherent advantages of, assure the highest | 
' degree of safety in, and foster sound economic conditions in, such 

transportation, and to improve the relations between, and coordinate | 

transportation by, air carriers; 


(c) The promotion of adequate, economical, and efficient service! 

by air carriers at reasonable charges, without unjust discriminations, | 

' undue preferences or advantages, or unfair or destructive competitive | 
practices; 


(d) Competition to the extent necessary to assure the sound de- 
velopment of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 


(e) The promotion of safety in air commerce; and 


(£) The promotion, encouragement, and development of civil 
aeronautics. 
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TITLE IV--AIR CARRIER ECONOMIC REGULATION 
Certificate of Public Convenience and Necessity 


Certificate Required 


Sec. 401. (72 Stat. 754, as amended by 76 Stat. 143, 49 U.S.C. 
1371) (a) No air carrier shall engage in any air transportation 
unless there is in force a certificate issued by the Board authorizing 
such air carrier to engage in such transportation. 


kk we 


Terms and Conditions of Certificate 


kk kK 


Sec. 401(e) (4). No term, condition, or limitation of a certi- 
ficate shall restrict the right of an air carrier to add to or change 
schedules, equipment, accommodations, and facilities for performing 
the authorized’ transportation and service as the development of the 
business and the demandsof the public shall require; except that the 
Board may impose such terms, conditions, or limitations in a certifi- 
cate for supplemental air transportation when required by subsection 
(d)(3) of this section. 
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Application for Abandonment 


Sec. 401(j). No air carrier shall abandon any route, or part 
thereof, for which a certificate has been issued by the Board, unless, 
upon the application of such air carrier, after notice and hearing, 
the Board shall find such abandonment to be in the public interest. 
Any interested person may file with the Board a protest or memorandum 
of opposition to or in support of any such abandonment. The Board may, 
by regulations or otherwise, authorize such temporary suspension of 
service as may be in the public interest. 


kk kK * 


Pooling and Other Agreements 


Filing of Agreements Required 


Sec. 412. [72 Stat. 770, 49 U.S.C. 1382] (a) Every air carrier 
shall file with the Board a true copy, or, if oral, a true and complete 
memorandum, of every contract or agreement (whether enforceable by pro- 
visions for liquidated damages, penalties, bonds, or otherwise) affecting 
air transportation and in force on the effective date of this section or 
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hereafter entered into, or any modification or cancellation thereof, 

between such air carrier and any other air carrier, foreign air carrier, 
or other carrier for pooling or apportioning earnings, losses, traffic, 
service, or equipment, or relating to the establishment of transporta- | 
tion rates, fares, charges, or classifications, or for preserving and | 
improving safety, economy, and efficiency of operation, or for con- 
trolling, regulating, preventing, or otherwise eliminating destructive, 
' oppressive, or wasteful competition, or for regulating stops, schedules, 
and character of service, or for other cooperative working arrangements. 


Approval by Board 


(b) The Board shall by order disapprove any such contract or agree~ 
ment, whether or not previously approved by it, that it finds to be 
adverse to the public interest, or in violation of this Act, and shall by 
order approve any such contract or agreement, or any modification or can- 
cellation thereof, that it does not find to be adverse to the public | 
interest, or in violation of this Act; except that the Board may not 
approve any contract or agreement between an air carrier not directly | 
engaged in the operation of aircraft in air transportation and a com- 
mon carrier subject to the Interstate Commerce Act, as amended, governing 
the compensation to be received by such common carrier for transportation 
services performed by it. 
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Classification and Exemption of Carriers 
Classification 


Sec. 416. [72 Stat. 771, 49 U.S.C. 1386] (a) The Board may from time 
to time establish such just and reasonable classifications or groups of 
air carriers for the purposes of this title as the nature of the services 
performed by such air carriers shall require; and such just and reasonable 
rules and regulations, pursuant to and consistent with the provisions ‘of 
this title, to be observed by each such class or group, as the Board finds 
necessary in the public interest. 


| 
Exemptions 
(b)(1) The Board, from time to time and to the extent necessary, 
may (except as provided in paragraph (2) of this subsection) exempt from 
the requirements of this title or any provision thereof, or any rule, |regu- 
lation, term, condition, or limitation prescribed thereunder, any air | 
carrier or class of air carriers, if it finds that the enforcement of this 
title or such provision, or such rule, regulation, term, condition, or 
limitation is or would be an undue burden on such air carrier or class of 
air carriers by reason of the limited extent of, or unusual circumstances 
affecting, the operations of such air carrier or class of air carriers and 
is not in the public interest. 
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(2) The Board shall not exempt any air carrier from any provision 
of subsection (k) of section 401 of this title, except that (A) any air 
carrier not engaged in scheduled air transportation, and (B), to the 
extent that the operations of such air carrier are conducted during day- 
light hours, any air carrier engaged in scheduled air transportation, 
may be exempted from the provisions of paragraphs (1) and (2) of such 
subsection if the Board finds, after notice and hearing, that, by reason 
of the limited extent of, or unusual circumstances affecting, the opera- 
tions of any such air carrier, the enforcement of such paragraphs is or 
would be such an undue burden on such air carrier as to obstruct its 
development and prevent it from beginning or continuing operations, and 
that the exemption of such air carrier from such paragraphs would not ad- 
versely affect the public interest: Provided, That nothing in this sub- 
section shall be deemed to authorize the Board to exempt any air carrier 
from any requirement of this title, or any provision thereof, or any 
rule, regulation, term, condition, or limitation prescribed thereunder 
which provides for maximum flying hours for pilots or copilots. 
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TITLE X--PROCEDURE 
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Judicial Review of Orders 
Orders of Board and Administrator Subject to Review 


Sec. 1006 [72 Stat. 795, as amended by 74 Stat. 255, 75 Stat. 497; 
49 U.S.C. 1486] (a) Any order, affirmative or negative, issued by the 
Board or Administrator under this Act, except any order in respect of 
any foreign air carrier subject to the approval of the President as pro- 
vided in section 801 of this Act, shall be subject to review by the 
courts of appeals of the United States or the United States Court of Ap- 
peals for the District of Columbia upon petition, filed within sixty days 
after the entry of such order, by any person disclosing a substantial 
interest in such order. After the expiration of said sixty days a peti- 
tion may be filed only by leave of court upon a showing of reasonable 
grounds for failure to file the petition theretofore. 


eK RK 
Findings of Fact Conclusive 


(e) The! findings of facts by the Board or Administrator, if sup- 
ported by substantial evidence, shall be conclusive. No objection to an 
order of the Board or Administrator shall be considered by the court un- 
less such objection shall have been urged before the Board or Administra- 


tor or, if it was not so urged, unless there were reasonable grounds for 
failure to do so. 
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APPENDIX B 


CIVIL AERONAUTICS BOARD 


§ 205.3 


ECONOMIC REGULATIONS 


PART 205—INAUGURATION AND 
TEMPORARY SUSPENSION OF 
SCHEDULED ROUTE SERVICE AU- 
THORIZED BY CERTIFICATES OF 
PUBLIC CONVENIENCE AND 
NECESSITY 


[Issued as ER-348 effective Feb. 24, 1962, 
as amended by ER-394] 


Applicability. 

Board authorization required for de- 
layed sree may or temporary 
suspensions of service. 

Applications pursuant to § 205.2. 

Answers by interested persons. 

Service. 

Disposition. 

Petition for reconsideration. 

Automatic suspension authority for 
involuntary postponement of in- 
auguration or involuntary inter- 
ruption of service. 

Re-examination of suspension au- 
thority. 

Effect of failure to provide service. 

Institution of service after suspen- 
sion or postponement of inaugura- 
tion: notice to the Board 

Strikes; report to be filed. 


§ 205.1 Applicability. 

(a) This part shall apply to all air 
carriers holding currently effective cer- 
tificates of public convenience and neces- 
sity authorizing scheduled route service 
between designated points (hereinafter 
referred to as certificates) issued by the 
Board pursuant to section 401 of the Act 
with respect to: 

(1) Inauguration of new service pur- 
suant to certificate awards; 

(2) Applications to the Board for au- 
thority to temporarily suspend service 
to or from any point named in a cer- 
tificate or included in an approved serv- 
ice plan designating points which may 
be served in a general area, named in such 
certificate; 

(3) Notice to the Board when all serv- 
ice to or from a point, pursuant to a cer- 
tificate, shall have been interrupted or 
inauguration delayed because of cir- 
cumstances or events beyond the car- 
rier’s control as provided in § 205.8(a); 
and E 

(4) Termination of suspension of serv- 
ice. 


205-1 


(b) Sections 205.2(a) and 205.10 shall 
not apply to the operations of certificated 
air carriers to or from points authorized 
for service in their certificates pursuant 
to section 401(e) of the Civil Aeronautics 
Act of 1938, 49 U.S.C. 481, but never regu- 
larly served. This part does not relieve 
any carriers from the obligation to file 
schedules pursuant to the requirements 
of Part 231 of this chapter. 


§ 205.2 Board authorization required 
for delayed inauguration or tempo- 
rary suspensions of service. 


(a) Inauguration of service. Any 
service authorized by a certificate shall 
be inaugurated within 90 days after the 
effective’ date of the new or amended 
certificate unless the Board has fixed a 
longer period. If the recipient of a cer- 
tificate award authorizing scheduled 
route service between designated points 
desires to postpone inauguration of serv- 
ice to any such point or points beyond 
the 90-day period or such other period 
as the Board may have fixed, he shall, 
not later than 45 days prior to expira- 
tion of such period, file an application 
for postponement of the date of required 
inauguration of service. 

(b) Temporary suspension of service. 
Service to or from any point, authorized 
in a certificate or included in an ap- 
proved service plan, shall not be sus- 
pended by an air carrier except in ac- 
cordance with the provisions of this part. 
§ 205.3 Applications pursuant to 

(a) The application shall contain a 
specific statement of the relief requested 
and of the facts relied upon to establish 
that there is good cause for the post- 
ponement of inauguration of service or 
that the temporary suspension of service 
is in the public interest, with a statement 
of economic data or other matters which 
it is desired that the Board officially 
notice. 

(b) When temporary suspension of 
service in interstate or overseas trans- 
portation is sought on economic grounds, 
the application shall contain at least the 
following specific economic data: 

(1) History of service, particularly 
schedules and equipment offered by the 
applicant for the past two years to and 
from the point; 
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§ 205-l 


(2) Applicarit’s most recent yearly 
traffic data for the point: total number 
of passengers originating and deplaning; 
and on-line or, if the applicant does not 
compile on-line data, on-flight origin 
and destination of such passengers for 
four representative months; 

(3) Anticipated financial benefit to 
the applicant, with an explanation of the 
factors considered in reaching such 
conclusion; 

(4) Services offered by other sched- 
wled carriers to the point; 

(5) When the applicant is the only 
carrier regularly serving the point, the 
nearest alternative air service, and avail- 
able surface transportation, schedules 
and fares to alternative airports; 

(6) Surface’ transportation to major 
markets from the point; and 

(7) A factual statement of applicant's 
efforts to stimulate traffic through 
schedule experimentation, promotion 
and advertising, new equipment, or other 
means during past two years. 

(c) The application shall also con- 
tain a list of the persons upon whom 
copies were served in accordance with 
§ 205.5, and a statement that any in- 
terested person may file an answer in 
opposition to or in support of the appli- 
cation within twenty (20) days after 
the filing of the application. An ex- 
ecuted original and 19 copies of such 
application shall be filed with the Docket 
Section of the Civil Aeronautics Board, 
Washington, D.C., 20428. Applications 
which are incomplete or which fail to 
comply with the requirements of this 
part will be dismissed. 


{ ER-94 effective Oct. 18, 1963] 


§ 205.4 Answers by interested persons. 


Any interested person may file with 
the Board and serve upon the applicant 
a written answer in opposition to or in 
support of, an application made pursuant 
to § 205.3 within twenty (20) days of the 


filing thereof. Such answer shall set 
forth in detail the reasons why the post- 
ponement of inauguration of service or 
temporary suspension of service should 
be denied or authorized, with a state- 
ment of economic data and other matters 
which it is desired that the Board shall 
officially notice. An executed original 
and 19 copies of such answer shall be 
filed with the Docket Section. Unless 
ordered by ‘the Board upon application 
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or upon its own motion, further plead- 
ings will not be entertained. 


§ 205.5 Service. 


(a) A copy of each application made 
and each answer addressed thereto pur- 
suant to §$205.3 and 205.4 shall be 
served personally or by registered or cer- 
tified mail upon such persons as the 
Board may designate in a particular 
case, and shall be served upon the fol- 
lowing persons in all cases: 

(1) Each certificated route air car- 
rier which serves any point for which 
postponement of inauguration or sus- 
pension of service is sought, or its des- 
ignated agent. 

(2) The chief executive of the city, 
town or other unit or local government 
at any such point located in the United 
States or any possession thereof; 

(3) The State commission or agency 
having jurisdiction of transportation by 
air in the State wherein any such point 
is located, or if there is no such com- 
mission or agency, the chief executive of 
such State; 

(4) The Secretary of State (marked 
for the attention of Chief, Aviation Divi- 
sion) if such point is not located in the 
United States or any possession thereof; 

(5) The Postmaster General (marked 
for the attention of the Assistant Post- 
master General—Bureau of Transporta- 
tion) if the applicant’s certificate au- 
thorizes the transportation of United 
States mail to or from such point; 

(6) In cases involving an application 
for suspension of service at a point lo- 
cated in the United States or any pos- 
session thereof, the manager or other in- 
dividual having direct supervision over 
and responsibility for the management 
of the airport being used to serve such 
point at the time the application is filed. 

(b) Local service carriers shall serve 
such applications also on each certifi- 
cated route air carrier which provides 
or is authorized to provide nonstop serv- 
ice between points between which the ap- 
plicant could provide nonstop service if 
the application were granted. 


§ 205.6 Disposition. 


An order may be issued authorizing 
such postponement or temporary sus~- 
pension for such term and upon such 
conditions as the Board may find to be 
in the public interest. Where the public 
interest so requires, the Board may act 
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on applications without waiting for an- 
swers thereto. 


§ 205.7 Petition for reconsideration. 


A petition for reconsideration of the 
Board’s determination under § 205.6 may 
be filed by any interested person within 
twenty (20) days after the date of serv- 
ice thereof. Except for the time of filing, 
such petitions shall conform to the pro- 
visions of section 37 of Part 302 of the 
Procedural Regulations. Any interested 
person may file an answer in opposition 
to, or in support of, the petition within 
ten (10) days after it is filed. An exe- 
cuted original and 19 copies of such peti- 
tion for reconsideration or answer shall 
be filed with the Docket Section, and 
copies thereof shall be served upon the 
persons described in § 205.5, the appli- 
cant and any person who filed an answer 
in opposition to the original application. 


§ 205.8 Automatic suspension authority 
for involuntary postponement of 
inauguration or involuntary inter- 
ruption of service. 


(a) The holder of a certificate shall 
not be required to file an application 
under § 205.2 if the postponement of in- 
auguration of new service or interrup- 
tion of service to or from a point named 
in a certificate, or included in the hold- 
er’s approved service plan is caused by 
conditions or events which the holder 
cannot reasonably be expected to foresee 
or control, such as rules, or 
other action or inaction of the Admin- 
istrator of the Federal Aviation Agency 
or of » foreign government, emergency 
measures, strikes, weather conditions, 
construction work on airports, or dis- 
asters: Provided, That the provisions of 
this paragraph shall apply to interrup- 
tions due to airport inadequacies only 
if the holder is unable to serve the cer- 
tificated point through any airport con- 
venient thereto with the type of equip- 
ment last regularly used to serve such 
point. 

(b) In the case of delayed inaugura- 
tion or an interruption of service caused 
by a strike, the holder shall give immedi- 
ate notice of such interruption to the 
Board (marked for the attention of the 
Chief, Routes and Agreements Division, 
Bureau of Economic Regulation). 

(c) If service at a point is interrupted 
or inauguration delayed for more than 
three (3) consecutive days for reasons 
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beyond the certificate holder’s control 
other than a strike, the holder shall give 
notice to the Board (marked for the at- 
tention of Chief, Routes and Agreements 
Division, Bureau of Economic Regula- 
tion) within three (3) days following 
the date of required inauguration of 
service or suspension, setting forth the 
date of suspension, the actual or esti- 
mated duration of delay of service or 
suspension, and a full and complete 
statement of the reasons therefor. 

Nore: See also the reporting requirements 
of $241.24 of this chapter, Schedule P-2(d) 
of Part 241 of the Board's regulations. 


§ 205.9 Re-examination of suspension 
authority. 


Authority to postpone inauguration or 
to service, granted pursuant to 
$ 205.6 or $ 205.8, may be modified, con- 
ditioned or terminated by the Board at 
any time upon notice but without hear- 
ing where the public interest so requires. 


$205.10 Effect of failure to provide 
service. 


In the absence of circumstances ex- 
cusing involuntary postponement or sus- 
pension of service (§ 205.8), if for a pe- 
riod of ninety (90) days (or such longer 
specific period as may have been desig- 
nated by the Board) any service author- 
ized by a certificate has not been inau- 
gurated, or if for a period of 90 days such 
a service has not been operated, the 
Board may direct the carrier to inaugu- 
rate or resume service or may, as author- 
ized by section 401(f) of the Act, by 
order entered after notice and hearing, 
direct that the holder’s certificate shall 
soem be effective to the extent of such 


§ 205.11 Institution of service after 
suspension or postponement of in- 
auguration: notice to the 

When service is inaugurated following 
postponement of inauguration, or re- 
sumed following suspension under either 
express or automatic authority, imme- 
diate notice thereof shall be given to the 

Board (marked for attention of the 

Chief, Routes and Agreements Division, 

Bureau of Economic Regulation), stat- 

ing the time when service was inaugu- 

rated or resumed. 


(Ed. 9/68) 
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§ 205.12 Strikes; report to be filed. 


Within fifteen (15) days following re- 
sumption of service after a strike an air 
carrier shall file a report with the Board 
(marked for the attention of the Chief, 
Routes and Agreements Division, Bureau 
of Economic Regulation) containing a 
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list of all flights that were canceled, the 


date they were canceled, and the date 
service was restored. 


Norz: The reporting requirements con- 
tained herein have been approved by the 
Bureau of the Budget in accordance with the 
Federal Reports Act of 1942. 


co eS 
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PART 298—CLASSIFICATION AND 
EXEMPTION OF AIR TAXI OPERA- 
TORS 


(Issued as ER-57) effective July 1, 1969, as 
amended by ER-589, ER-599, and ER-601] 


Subpart A—General 


Applicability of part. 

Definitions. 

Classification. 

Requests for statement of authority. 
Separability. 


Subpart B—Exemptions 


Exemption authority. 

Effect of exemption on anti-trust 
laws. 

Duration of exemption. 

Approval of certain interlocking 
relationships. 


Sukpart C—Limitations on Exemptions 
298.21 Scope of service authorized; geo- 
graphical, equipment and mail 
service limitations; insurance and 
reporting requirements. 
298.22 Operation of large aircraft. 
298.23 Business name of air taxi operator. 
298.24 Authority to carry mail in competi- 
tive markets. 


Subpart D—Liability Insurance Requirements 


Basic requirements. 
Minimum limits of liability. 
Terms and conditions of insurance 


coverage. 

Authorized exclusions of lability. 

Cancellation, withdrawal, modifica- 
tion, expiration or replacement of 
insurance coverage. 


Subpart E—Registration for Exemption 
298.50 Filing for registration by air taxi 


operators. 
298.51 Processing by the Board. 


[ER-589, 10=31-693 ER=599, 1-2h-70, 
and ER-601, 12-23-69] 
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Subpart F—Reporting of Scheduled Operations by 
a, Commuter Air Carriers 


298.60 Report of scheduled air taxi opera- 
tio: 


ns. 

298.61 Filing of flight schedules—current 
schedules and subsequent modifi- 
cations. 

Extension of filing time. 

Certification. 

Reporting instructions, 

Data processing. 


298.62 
298.63 


298.64 
298.65 


Subpart G—Violations 
Enforcement. 


Subpart A—General 
§ 298.1 Applicability of part. 

This part establishes a classification of 
air carriers known as “air taxi operators,” 
provides certain exemptions from Title 
TV of the Federal Aviation Act of 1958, as 
amended, for such air carriers, and 
establishes rules and regulations appli- 
cable to their operations. This part ap- 
plies to operations of air taxi operators 
in air transportation in all States, Ter- 
ritories and possessions of the United 
States of America. 

§ 298.2 Definitions. 

As used in this part: 

“Act” means the Federal Aviation Act 
of 1958, as amended. 

“Air taxi operator” means an air car- 
rier coming within the classification of 
“air taxi operators” established by 
§ 298.3. 

“air transportation” means interstate, 
overseas, or foreign air transportation or 
the transportation of mail by aircraft. 
This includes carriage by aircraft as a 
common carrier between places in the 
same State (a) through airspace outside 
that State (over other States or the Dis- 
trict of Columbia or the open sea or for- 
eign territory) or (b) where such carriage 
is part of the movement of the passengers 
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or property carried, in interstate, over- 
seas or foreign air commerce.” 

“Commuter air carrier” means an air 
taxi operator which (1) performs at 
least five round trips per week between 
two or more points and publishes flight 
schedules which specify the times, days 
of the week and places between which 
such flights are performed, or (2) trans- 
ports mail by air pursuant to a current 
contract with the Post Office Depart- 
ment. 


“Competitive market” means a pair of 
points between which an air carrier hold- 
ing a certifi_ate of public convenience 
and necessity pursuant to section 401(d) 
(1 or (2) of the Act has authority to 
serve by reason of such certificate, and 
such authority has not been suspended, 
or by reason of an exemption authoriza- 
tion issued pursuant to section 416(b) (1) 
of the Act. 


“Large aircraft” means an aircraft 
whose maximum certificated takeoff 
weight is greater than 12,500 pounds. 

“Maximum certificated takeoff weight” 
means the maximum takeoff weight au- 
thorized by the terms of the aircraft air- 
worthiness certificate. (This is found in 
the airplane operating record or in the 
ariplane flight manual which is incor- 
porated by regulation into the airworthi- 
ness certificate.) 

“Maximum passenger capacity” means 
the maximum passenger capacity listed 
in the applicable Federal Aviation Ad- 
ministration (FAA) type certificate data 
sheet (including supplemental type cer- 
tificates) . 


Section 401(a) of the Federal Aviation 
Act of 1958, 49 U.S.C. 1371, prohibits any per- 
son from engaging iu “air transportation” 
except to the extent he is authorized to do 
so by the 'Board. Air transportation as de- 
fined in the Act (see section 101 (10) and 
(21), 49 U.S.C. 1301) refers to (1) the carriage 
of mail by aircraft, and (2) the carriage by 
aircraft of persons or property as & common 
carrier for compensation or hire. With re- 
spect to ms OF Pp! y, the term “air 
transportation” includes “interstate,” “over- 
seas” and “foreign” air transportation. Op- 
erations wholly within the geographic limits 
of a single State are not considered “air 
transportation” if in those operations the 
carrier transports no more than a de minimis 
volume of traffic moving as part of a con- 
tinuous journey to or from a point outside 
the State. For a further discussion of what 
constitutes air transportation, see the pre- 
amble to ER-574, pp. 10-11 (mimeo.), 34 
PR. 7124. 


T.S. 3 


298-2 


CIVIL AERONAUTICS BOARD 


“Noncompetitive market” means 2 
market which is not a “competitive 
market”, as defined in this section. 


“Point” when used in connection with 


’ any territory or possession of the United 


States, or the States of Alaska and 
Hawaii, means any airport or place 
where aircraft may be landed or taken 
off, including the area within a 25-mile 
radius of such airport or place; when 
used in connection with the continental 
United States, except Alaska, it shall 
have the same meaning except be limit- 
ed to the area within a 3-mile radius of 
such airport or place: Provided, That for 
the purposes of this part, West 36th 
Street Heliport and Pan Am Building 
Heliport, both located in New York City, 
shall be regarded as separate points. 


(ER-S7h as amended by ER-60l effective 
Dec. 23, 1969] 


§ 298.3 Classification. 


(a) There is hereby established a 
classification of air carriers, designated 
“gir taxi operators” which engage in the 
direct air transportation of passengers 
and/or property, and/or in the transpor- 
tation within the 48 contiguous States, 
Alaska‘ or Hawaii of mail by aircraft 
and which: 

(1) Do not, directly or indirectly, uti- 
lize in air transportation large aircraft 
Cother than turbojet aircraft authorized 
for use by air taxi operators pursuant to 
§ 298.21); 

(2) Do not hold a certificate of public 
convenience and necessity or other eco- 
ae authority issued by the Board; 
ani . 

(3) Have and maintain in effect lia- 
bility insurance coverage in compliance 
with the requirements set forth in Sub- 
part D of this part. 


Provided, however, That any authority 
granted in this part to engage in the 
transportation of mail is limited to the 
carriage of mail on a nonsubsidy basis; 
ie., on a service mail rate to be paid 
entirely by the Postmaster General, and 
the air taxi operator shall not be entitled 
to any subsidy payment with respect to 
any operations conducted pursuant to 
any authority granted in this part. 


«The authority of air taxis to carry mail in 
Alaska is limited to vhe markets where regu- 
lar service may be provided under this part. 


[ER-589, 10-31-69, and 
ER-601, 12-23-69] 
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(b) A person who does not observe 
the conditions set forth in paragraph 
(a) of this section shall not be an air 
taxi operator within the meaning of this 
part with respect to any operations con- 
ducted by him while such conditions 
are not being observed, and during such 
periods is not entitled to any of the 
exemptions set forth in this part. 


[ER-S7, as amended by ER-589 effective 
Oct. 31, 1969] 
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§ 298.4 Requests for statement of 


authority. 


In any instance where an air taxi op- 
erator is required by a foreign govern- 
ment to produce evidence of its author- 
ity to engage in foreign air transporta- 
tion under the laws of the United States, 
the Secretary of the Board will, upon 


[ER-589, 10-31-69] 
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request, furnish the carrier with a writ- 
ten statement, outlining its general oper- 
ating privileges under this part for pres- 
entation to the proper authorities of the 
foreign government. 


§ 298.5 Separability. 


If any provision of this part or the ap- 
plication thereof to any air transporta- 
tion, person, class of persons, or circum- 
stances is held invalid, the remainder of 
the part and the application of such pro- 
vision to other air transportation, per- 
sons, Classes of persons, or circumstances 
shall not be affected thereby. 


Subpart B—Exemptions 
§ 298.11 Exemption authority. 


Air taxi operators are exempt from the 
ee provisions of Title IV of the 
(a) Subsection 401 (a) ; 

(b) Section 403, except that the re- 
quirements of that section shall apply 
to tariffs for through rates, fares, and 
charges filed jointly by air taxi opera- 
tors and certificated air carriers; 

(c) Subsection 404(a), except the re- 
quirements that air taxi operators shall 
provide safe service, equipment, and fa- 
cilities in connection with air transpor- 
tation; shall observe and enforce just 
and reasonable joint rates, fares, and 
charges, and just and reasonable clas- 
sifications, rules, regulations, and prac- 
tices as provided in tariffs filed jointly by 
air taxi operators and certificated ai 
carriers; and shall establish just, rea- 
sonable, and equitable divisions of suck 
joint rates, fares, and charges as between 
air carriers participating therein which 
shall not unduly prefer or prejudice any 
of such participating air carriers; 

(a) Subsection 404(b), except that the 
requirements of that subsection shall 
apply to through service provided pur- 
suant to tariffs filed jointly by air taxi 
operators and certificated air carriers; 

(e) Subsection 405(b) ; 

(f) Subsections 407 (b), (c), and (d); 

(g) Subsection 408(a) ; except that no 
exemption is granted hereby for any air 
taxi operator to enter into any of the 
transactions or relationships prohibited 
by subsection 408(a) with any person 
who operates large aircraft for compen- 
sation or) hire, or who engages in air 
transportation from which the air taxi 
operator is excluded by the, limitations 
imposed by § 298.21. 


[ER-589, 10-31-69] 
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Nore: The above exemption is applicable 
to air taxi operations only. It does not relieve 
other persons subject to section 408(a) from 
the obligations of that section with respect 
to any relationships they may have with re- 
spect to air taxi operators. For additional ex- 
emptions from section 408(a) applicable to 
air taxi operators, see Part 299 of the Board’s 
Economic Regulations. 


(h) Subsection 409(a) ; except that no 
exemption is granted hereby for any air 
taxi operator to enter into any of the 
relationships prohibited by subsection 
409(a) with any person who operates 
large aircraft for compensation or hire, 
or who engages in air transportation 
from which the air taxi operator is ex- 
cluded by the limitations imposed by 
§ 298.21. 

(4) Subsection 412(a) : Provided, That 
air taxi operators shall not be relieved 
from filing with the Board a true copy, 
or, if oral, a true and complete memo- 
randum of every contract or agreement 
(whether enforceable by provisions of 
liquidated damages, penalties, bonds, or 
otherwise) affecting air transportation, 
between any air taxi operator and any 
person (excluding air carriers) who op- 
erates for compensation or hire, aircraft 
having a maximum takeoff weight of 
more than 12,500 pounds. 


§ 298.12 Effect of exemption on anti- 
trust laws. 


The exemption granted in § 298.11 
from sections 408, 409(a), and 412 of the 
‘Act, shall not constitute an order under 
such sections, within the meaning of sec- 
tion 414 of the Act, and shall not confer 
any immunity or relief from operation of 
the “antitrust laws,” or any other statute 
(except the Federal Aviation Act of 1958, 


as amended) - with respect to any trans- 
action, interlocking relationship, or 

t otherwise within the pur- 
view of such sections. 


§ 298.13 Duration of exemption. 


The exemption from any provision of 
title IV of the Act provided by § 298.11 
shall continue in effect only until such 
time as the Board shall find that enforce- 
ment of such provision would be in the 
public interest or would no longer be a 
burden on air taxi operators: Provided, 
That upon such a finding as to any air 
taxi operator or class of air taxi oper- 
ators, such exemption shall to that extent 
terminate with respect. to such operator 
or class of operators: And provided fur- 
ther, That the authorizations to air taxi 
operators to engage in the transporta- 
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tion of mail by aircraft within the 48 
contiguous States, Alaska, and Hawaii 
shall terminate on June 30, 1974. 


[ER-S89 effective Oct. 31, 1969] 


§ 298.14 Approval of certain interlock- 
ing relationships. 


To the extent that any officer or direc- 
tor of an air taxi operator would be in 
violation of any of the provisions of sec- 
tion 409(a) (3) and (6) by participating 
in interlocking relationships covered by 
the exemption granted in § 298.11(h), 
such participation is hereby approved by 


the Board, subject, however, to the pro-. 


visions of § 298.12. 
Subpart C—Limitations on Exemptions 


§ 298.21 Scope of service authorized; 
geographical, equipment and mail 
service limitations, insurance and re- 
porting requirements. 

(a) General scope. Subject to the pro- 
hibitions of paragraphs (b), (c), (d), 
(f), and (g) of this section, the exemp- 
tion authority provided to air taxi oper- 
ators by this part shall extend to the di- 
rect air transportation of persons, prop- 
erty and mail (subject to the limitations 
imposed in §$§298.3(a) and 298.13) 
(1) in aircraft having a maximum take- 
off weight of 12,500 pounds or less, and 
(2) in planeload charter flights in turbo- 
jet aircraft having a maximum certifi- 
cated takeoff weight of over 12,500 
pounds and under 27,000 pounds * and a 
maximum passenger capacity of not 
more than twelve (12) persons: Pro- 
vided, however, That the authorization 
in subparagraph (2) of this paragraph 
shall not be applicable to operations 
within the State of Alaska or Hawaill: 
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ator on a time, mileage or trip basis 
where the entire capacity of one or more 
aircraft has been engaged (i) for the 
movement of persons and property (a) 
by @ person for his own use, or (0) by 
a person (no part of whose business is 
the formation of groups or the consolida- 
tion of shipments for transportation or 
the solicitation or sale of transportation 
services) for the transportation of a 
group of persons and/or their property, 
as agent or representative of such group, 
or (ii) for the transportation of mail for 
the Post Office Department. 

(b) Prohibition of regular service in 
markets served by certificated helicopter 
carriers. An air taxi operator is prohib- 
ited from providing air transportation, 
or holding out to the public expressly or 
by course of conduct, that it provides 
such transportation regularly or with a 
reasonable degree of regularity between 
any points where scheduled helicopter 
passenger ‘service, or community center 
ahd interairport service, is provided by 
the holder of a certificate of public con- 
venience and necessity either in accord- 
ance with such certificate or pursuant to 
exemption order of the Board. (See also 
§ 298.21(d).) 

(c) Air taxt service in Alaska. No serv- 
ice in air transportation shall be offered 
or performed by an air taxi operator be- 
tween points both of which are in the |; 
State of Alaska, or one of which is in |: 
Alaska and the other in Canada, unless |} 


the air taxi operator also holds authority |; 


from the State of Alaska to operate air- 
craft of a maximum takeoff weight not | 
over 12,500 pounds as a common carrier | 
in intrastate commerce, or has applied | 
to the Board for, and ‘received, special | 
exemption authority (see Subpart D of | 
Part 302 of the procedural regulations) : | 
Provided, That the operator is prohibited | 
from rendering the above authorized | 
service in air transportation, or holding | 
out to the public expressly or by course 
of conduct that it renders such service, 
regularly or with a reasonable degree of 
regularity between points where a cer- 
tificated carrier schedules two or more 
single-plane round trips per week, in- 
cluding flag stops. } 
(d) Limitation on use of helicopter, | 
STOL or VTOL aircraft. No service by | 
helicopter, STOL or VTOL aircraft shall | 
be offered or performed by an air taxi. 
operator between any two points between 
which scheduled helicopter, STOL or | 
VTOL aircraft service is provided by the | 
holder of a certificate of public conven- | 
[ER-589, 10-31-69, and | 
ER-599, 1-2h-70] ' 
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jence and necessity authorizing such 
service. (See also § 298.21(b).) 


(e) (Reserved)! 


(f) Limitations, on carriage of mail 
within the 48 contiguous States, Alaska, 
and Hawaii. (1) In a noncompetitive 
market within the 48 contiguous States, 
Alaska, and Hawaii, no air taxi operator 
shall be authorized to carry mail until 
there is in effect for such carriage a final 
mail rate or until the Post Office Depart- 
ment and the affected air taxi operator 
have jointly filed with the Board a peti- 
tion setting forth a mutually agreed- 
upon rate for the carriage of mail and 
requesting the Board to fix a final mail 
rate pursuant to section 406 of the Act. 
The mutually agreed-upon rate shall be 
the basis for temporary payment subject 
to upward or downward adjustment upon 
the determination of a final mail rate 
which shall be retroactive to the date 
when service was inaugurated. After such 
carriage is commenced, the filing of a 
petition by the air taxi operator or the 
Post Office Department for a change in 
the mail rate for such carriage shall not 
nullify the authority of the operator to 
continue to carry mail in such market. 

(2) Ina competitive market within the 
48 contiguous States, Alaska, and Hawaii, 
no air taxi operator shall be authorized to 
carry mail until there is in effect for such 
carriage 2 notice of intent to use air taxi 
mail service, as provided in § 298.24, and 
either a final mail rate has been estab- 
lished or an agreed-upon mail rate has 
been filed pursuant to § 298.24(e) for 
such carriage. After such carriage is 
commenced, the filing of a petition by the 
air taxi operator or the Post Office De- 
partment for a change in the mail rate 
for such carriage shall not nullify the 
effectiveness of the notice of intent to use 
air taxi mail service: Provided, however, 
That with respect to a market which a 
certificated helicopter carrier is author- 
ized to serve under an area exemption 
order, an air taxi operator will be pro- 
hibited from carrying mail therein only 
if there is an approved flight pattern with 
respect to such market under Part 
376 of this chapter (Board's Special 
Regulations). 

(3) The rules applicable to final mail 
rate proceedings set forth in Part 302 of 
this chapter shall govern the procedure 
for establishing a final mail rate of an 
air taxi operator for purposes of this 
part. (See §§ 302.300 through 302.321, 
excluding § 302.310 of this chapter.) 


[ER=-589, 10-31-69; ER-599, 1-2h-70, 
and ER-601, 12-23-69] 
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(g) Prohibition of services not covered 
by insurance. An air taxi operator is pro- 
hibited from providing air transporta- 
tion, or holding out to the public ex- 
pressly or by course of conduct, that it 
provides any air transportation for 
which there is not in effect liability in- 
surance which complies with the re- 
quirements of Subpart D of this part and 
which covers such transportation. 

ch) [Reserved] 


(i) Filing of reports by operators of 
turbojet aircraft. Air taxi operators 
which engage in air transportation with 
turbojet aircraft whose maximum certif- 
icated takeoff weight is over 12,500 
pounds shall file with the Board’s Bureau 
of Accounts and Statistics, not later than 
15 days after the end of each calendar 
quarter, a report setting forth the points 
between which each charter flight per- 
formed with such aircraft is operated 
during such quarter and, with respect to 
each flight, the number of passengers 
and/or pounds of cargo transported, the 
number of pounds of mail transported, 
the charter price, and the model aircraft 
used. 


Nore: Service shall be deemed to be reg- 
ular within the meaning of this section un- 
less it is of such infrequency as to preclude 
an implication of uniform pattern or normal 
consistency of operations between, or within, 
such designated points. 


[ER-57L as amended by ER-589 effective Oct. 
31, 1969, ER-599 effective Jan. 2h, 1970, 
and ER-601 effective Dec. 23, 1969] 


§ 298.22 Operation of large aircraft. 


(a) Prohibition of operation of large 
aircraft in air transportation. Nothing 
in this part shall be construed as author- 
izing the operation of aircraft having a 
maximum takeoff weight of more than 
12,500 pounds by air taxi operators in air 
transportation other than turbojet air- 
craft authorized for use by air taxi op- 
erators pursuant to § 298.21(a). 

(b) Reporting of interest in large air- 
craft. Every air taxi operator shall report 
to the Board any proprietary interest, 
direct or indirect, in any large aircraft or 
any enterprise operating large aircraft. 
Such reports shall be filed in duplicate 
within 30 days of the effective date of this 
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part and thereafter within 5 days of ac- 
quisition of such interests. They shall be 
addressed to the Civil Aeronautics Board, 
Washington, D.C. 20428, Attention of the 
Bureau of Operating Rights. 

(¢) Reporting of operations with large 
aircraft. Any air taxi operator which 
operates or intends to operate large air- 
craft for compensation or hire, other 
than turbojet operations authorized by 
§ 298.21(a), shall file with the Board a 
description of the method or proposed 
method of operations and state why such 
operations are believed not to constitute 
air transportation. Such reports shall 
state, among other pertinent matters, 


whether State lines or the boundaries of - 


the United States will be crossed; the 
ultimate origin and destination (not only 
the places between which carriage is pro- 
vided) of the persons or property carried; 
and the persons with whom contracts 
for transportation have been made or are 
expected to be made. In case operations 
not falling within the description on file 
with the Board are to be undertaken, a 
report containing the same data shall be 
filed within 3 days after the particulars 
of such operations have been decided 
upon. These reports shall be submitted 
in duplicate, by airmail if mailed more 
than 200 miles from Washington, D.C., 
addressed to the Civil Aeronautics Board, 
Washington, D.C. 20428, Attention of the 
Bureau of Operating Rights. 


§ 298.23 Business name of air taxi 
operator. 

(a) It shall be an express condition 
upon, the exercise of the privileges 
herein granted and the operating au- 
thorizations issued hereunder, that any 
air taxi operator, in holding out to the 
public and in performing air transporta- 
tion services, shall do so only in a 
name or names in which its air carrier 
operating certificate is issued pursuant 
to section 604 of the Act by the Adminis- 
trator of the Federal Aviation Adminis- 
tration: Provided, That the Board may 
require an air taxi operator to change 
such name or names where they appear 
contrary to the public interest. 

(b) Slogans shall not be considered 
names for the purposes of this section, 
and their use is not restricted hereby. 

(ce) Neither the provisions of this sec- 
tion nor the grant of a permission here- 
under shall be deemed to constitute a 
finding for purposes other than for this 
section, or to effect a waiver of, or exemp- 
tion from any provisions of the Act, or 
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orders, rules or regulations issued there- 
under. 


§ 298.24 Authority to carry mail in com- 
petitive markets. 


(a) General scope. An air taxi opera- 
tor may carry mail between a pair of 
points named in a notice of intent to use 
air taxi mail service which is effective 
pursuant to this section. Such a notice 
may be filed only by the Post Office De- 
partment and shall be conspicuously en- 
titled either regular notice of intent to 
use air taxi mail service or expedited 
notice of intent to use air taxi mail 
service. 

(b) Regular notice of intent to use air 
tazi mail service. A notice filed under 
this subsection shall state the name of 
the air taxi operator who will engage in 
the carriage of mail if known; the lo- 
cation of the points between which mail 
is to be carried; and the reasons, to- 
gether with supporting data, why the 
Post Office Department deems the pro- 
posed service required to meet the needs 
of the Postal System. 


(c) Expedited notice of intent to use 
air tazi mail service. In addition to the 
information required by § 298.24(b), a 


notice filed under this subsection 
contain a factual representation that the 
Post Office Department has ascertained 
that no interested certificated route car- 
rier objects to air taxi mail service be- 
tween the subject pair of points. Such 
notice shall also identify each interested 
certificated route carrier with which the 
Post Office has discussed the proposed air 
taxi mail service. For purposes of this 
subsection, an interested certificated 
route carrier is defined as (1) an air car- 
rier holding a certificate of public con- 
venience and necessity pursuant to sec- 
tion 401(d) (1) or (2) of the Act which 
authorizes service between such pair of 
points and such authority has not been 
suspended; or (2) an air carrier holding 
a certificate of public convenience and 
necessity pursuant to section 401(d) (1) 
or (2) of the Act which has authority to 
serve between such pair of points by rea- 
gon of an exemption authorization issued 
pursuant to section 416(b) of the Act. 

(a) Effective date of notice—protests 
and objections. Subject to the provisions 
of paragraph (e) of this section, a reg- 
ular notice of intent to use air taxi mail 
service filed under paragraph (b) of this 
section shall be effective to authorize the 

[ER-589, 10=31-693 ER-599, 1-2h-70, 
and ER-601, 12-23-69] 
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proposed service upon the expiration of 
10 days after the filing of such notice, 
unless within such 10-day period (1) the 
Board shall issue an order suspending 
such notice, or (2) any person shall file a 
written protest and objection setting 
forth grounds why such service would be 
contrary to the public interest. Subject 
to the provisions of paragraph (e) of 
this section, an expedited notice of in- 
tent to use air taxi mail service filed un- 
der paragraph (c) of this section shall de 
effective to authorize the proposed serv- 
ice upon the expiration of 5 days after 
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the filing of such notice, unless within 
such 5-day period (i) the Board shall 
issue an order suspending such notice or 
(ii) any person shall file a telegraphic or 
other written protest stating opposition 
to the proposed service. Within 10 days 
after the filing of a notice under para- 
graph (c) of this section, any person who 
filed a timely protest thereto shall also 
file a written objection setting forth 
grounds why such service would be con- 
trary to the public interest. Within 7 days 
after an objection has been filed, the Post 
Office Department may file an answer 
thereto. Where a protest has been filed, 


[ER-589, 10-31-69; ER-599, 1-2h-70, 
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a notice under paragraph (b) or (c) of 
this section shall not be effective unless 
and until the Board so orders. 

(e) Establishment of mail rate. No 
notice filed under paragraph (b) or (c) 
of this section shall be effective until the 
Post Office Department and the affected 
air taxi operator have jointly filed with 
the Board a petition setting forth a 
mutually agreed-upon rate for the car- 
riage of mail and requesting the Board 
to fix a final mail rate pursuant to section 
406 of the Act. Where a notice filed pur- 
suant to paragraph (b) or (c) of this 


section states that the Post Office Depart- . 


ment has been authorized to petition for 
such rate by the affected air taxi oper- 
ator, the Department may ‘file the peti- 
tion required herein either separately or 
as part of said notice. If the Board fails to 
fix a final mail rate by the date when such 
notice becomes effective, the mutually 
agreed-upon rate shall be the basis for 
temporary payment, subject to upward 
or downward adjustment upon the de- 
termination of a final mail rate which 
shall be retroactive to the date when 
service was inaugurated. 

(f) Service of documents. A copy of 
each notice or answer filed by the Post 
Office Department with the Board under 
paragraph (b), (c), or (d) of this section 
shall be served upon the chief executive 
of each interested certificated route car- 
rier, as that term is defined in paragraph 
(c) of this section. A copy of each pro- 
test and objection shall be served upon 
the Post Office official subscribing the 
notice and upon any air taxi operator 
named therein. Service of each notice 
filed under paragraph (c) of this sec- 
tion shall be made personally or by tele- 
gram. Service of each notice filed under 
paragraph (b) of this section shall be 
made personally, by airmail, or, if as ex- 
peditious as airmail, by first-class mail. 
Service of any answer or protest upon 
any person may be made by personal 
service, or by first-class or airmail. Each 
copy of a notice served pursuant to this 
subsection shall be accompanied by a 
letter of transmittal stating that such 
sens is being made pursuant to this 
part. 

(g) Filing of documents. An executed 
original and nine copies of each notice, 
answer or objection and protest shall be 
filed with the Docket Section of the Civil 
Aeronautics Board, Washington, D.C. 
20428. Each such copy shall be accom- 
panied by a statement that service has 
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been made in accordane with the provi- 
sions of paragraph (f) of this section. 

(h) Other procedural provisions. Ex- 
cept as otherwise specifically provided 
herein, the requirements of Part 302 of 
the Board’s procedural regulations shall 
govern notices and other pleadings filed 
pursuant to this section. 


Subpart D—Liability Insurance 
Requirements 


§ 298.41 Basic requirements. 


(a) Each air taxi operator engaging 
in air transportation shall maintain in 
effect liability insurance coverage which 
complies with the requirements of this 
subpart and which is evidenced by a 
currently effective policy of insurance, 
with an attached standard endorsement, 
available for inspection by the Board 
and the public at its principal place of 
business. Notwithstanding the provisions 
of $298.44 (b), (g), (h), and (j), no 
liability insurance will be deemed to 
comply with this subpart unless it covers 
all aircraft which the operator operates 
in air transportation and all services 
which the operator performs in air 
transportation. 

(b) “Certificate of insurance,” as used 
herein, means one or more certificates, 
evidencing the following: Issuance by 
one or more insurers of one or more cur- 
rently effective policies of aircraft liabil- 
ity insurance in compliance with this 
subpart and properly endorsed, which 
alone or in tombination provide the 
minimum coverage prescribed in §298.42. 
‘When more than one insurer is in- 
volved in providing the minimum cover- 
age prescribed herein, the limits and 
types of liability assumed by each in- 
surer shall be clearly stated in the certi- 
ficate of insurance. The certificate of 
insurance shall also state whether the 
policy of insurance provides coverage for 
liability for bodily injury to, or death of, 
aircraft passengers. In addition, the 
certificate of insurance shall state 
whether the policy of insurance excludes 
coverage for operations with any aircraft 
falling within the groupings specified in 
§ 298.44(j). Each certificate of insurance, 
and each endorsement limiting the 
permitted exclusions, shall be signed in 
ink by an authorized officer or agent of 
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the insurer and shall be on forms pre- 
scribed and furnished by the Board.” 

(c) The insurance coverage and certif- 
icate required by this subpart shall be 
obtained from one or more (1) reputable 
and financially responsible insurance 
companies or associations which are 
licensed to issue aircraft liability policies 
in any State in the United States or in 
the District of Columbia, or (2) surplus 
Hine insurers named on a current list of 
approved surplus line insurers promul- 
gated by the insurance regulatory au- 
thority of any State in the United States 
or in the District of Columbia: Provided, 
That if any such surplus line insurer 
provides more than ten percent (10%) 
of the liability insurance coverage of an 
air taxi operator required by this sub- 
part, it shall maintain, in a bank or 
other financial institution organized or 
operating under the laws of the United 
States or a State thereof or the District 
of Columbia, a trust fund of at least 
three hundred thousand dollars ($300,- 
000) for the benefit of its policyholders. 

(a) Each air taxi operator shall promi- 
nently post at each place where it deals 
with the public a copy of its currently 
effective certificate or certificates of in- 
surance, and: shall file a copy of each 
with the Board in accordance with the 
provisions of Subpart E of this part. No 
certificate of insurance shall be posted 
unless the policy or policies of insurance 
to which it relates remain in effect. 


§ 298.42 Minimum limits of liability. 


(a) The minimum limits of liability 
coverage maintained by an air taxi op- 
erator who carries passengers in air 
transportation shall be: 

(1) Liability for bodily injury to or 
death of aircraft passengers. A limit for 
any one passenger of at least seventy- 
five thousand dollars ($75,000), and a 
limit for each occurrence in any one air- 
craft of at least an amount equal “o the 
sum produced by multiplying seventy- 
five thousand dollars ($75,000) by 
seventy-five percent (75%) of the total 
number of passenger seats installed in 
the aircraft. 


= CAB Forms 257 and 262 are filed as part 
of the original document and can be ob- 
tained from the Publications Services Sec- 
tion, Civil Aeronautics Board, Washington, 
D.C. 20428. 
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(2) Liability for bedily injury to or 
death of persons (excluding passengers) . 
A limit of at least seventy-five thousand 
dollars ($75,000) for any one person in 
any one occurrence, and a limit of at 
least three hundred thousand dollars 
($300,000) for each occurrence. 

(3) Liability for loss of or damage to 
property. A limit of at least one hundred 
thousand dollars ($100,000) for each 
occurrence. 

(b) The minimum limits of liability 
coverage maintained by an air taxi op- 
erator who restricts his operations in air 
transportation to the carriage of mail or 
property. or both, shall be those speci- 
fied in paragraphs (a) (2) and (3) of this 
section. 


§ 298.43 Terms and conditions of in- 
surance coverage. 


Liability insurance coverage required 
by this part shall meet the following 
minimum requirements: 

(a) Insurance contracts shall provide 
for payment by the insurer on behalf of 
the insured air taxi operator, within the 
specified limits of liability, of all sums 
which the insured carrier shall become 
legally obligated to pay as damages for 
bodily injury to or death of persons, or 
for loss or damage to property of others 
(except as exclusion of coverage is per- 
mitted by § 298.44) resulting from the 
insured operator’s negligent operation, 
maintenance or use of aircraft in “air 
transportation,” as that term is defined 
by the Federal Aviation Act of 1958. 

(b) The liability of the insurer shall 
apply to all operations by the insured 
operator in “air transportation,” as that 
term is defined by the Federal Aviation 
Act of 1958. The liability of the insurer 
shall not be’ subject to any exclusion by 
virtue of violations, by the insured oper- 
ator, of any applicable safety or economic 
provision of the Federal Aviation Act or 
of any applicable safety or economic rule, 
regulation, order, or other legally im- 
posed requirement prescribed thereunder 
by the Federal Aviation Administration 
or the Civil Aeronautics Board or any 
other State or Federal law or regula- 
tion. No special waiver or exemption is- 
sued by the Federal Aviation Adminis- 
tration or the Civil Aeronautics Board 
shall affect the insurance afforded by 
the policy. 

(ec) The liability of the insurer shall 
not be contingent upon the financial con- 
dition, solvency, or freedom from bank- 
ruptcy of the insured. The limits of the 
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insurer’s liability for the amounts pre- 
scribed herein shall apply separately to 
each occurrence. Any payment made un- 
der the policy because of any one occur- 
rence shall not reduce the liability of 
the insurer for payment of other damages 
resulting from any other occurrence. 
(a) Within the limits of liability here- 
in prescribed, the insurer shall not be 
relieved from liability by any condition, 
warranty, or exclusion in the policy or 
any endorsement thereon, or violation 
thereof by the insured air taxi operator, 
other than by the exclusions set forth in 
§ 298.44 or such. other exclusions as may 
be individually approved by the Board. 
(e) The policy of insurance shall state 
that, pursuant to any statute of any 
State, Territory, or District of the United 
States which makes provision therefor, 
the insurer designates the Superintend- 
ent, Commissioner, or Director of Insur- 
ance or other officer specified for that 
purpose in the statute (or his successor 
or successors in office) as the insurer’s 
attorney upon whom may be served 
process in any action arising out of the 
policy of insurance. 


§ 298.44 Authorized exclusions of lia- 
bility. 


Unless other exclusions are individual- 
ly approved by the Board, no policy or 
certificate of insurance required by this 
part shall contain any exclusion other 
than the following authorized exclusions: 

(a) Any loss against which the named 
insured has other valid and collectible 
insurance, except that the limits of lia- 
bility provided under this policy shall be 
in excess of the limits provided by such 
other valid and collectible insurance up 
to the limits certified in a certificate of 
insurance, but in no event exceeding the 
limits of lability expressed elsewhere in 
this policy; 

(b) Any loss-arising from the owner- 
ship, maintenance, or use of any large 
aircraft except, subject to the provisions 
of paragraph (j) of this section, turbojet 
aircraft having a maximum takeoff 
weight of over 12,500 pounds authorized 
for use by air taxi operators pursuant to 
§ 298.21; 

(c) Liability assumed by the named 
insured under any contract or agree- 
ment, unless such liability would have 
attached to the insured even in the ab- 
sence of such contract or agreement; 
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(da) Bodily injury, sickness, disease, 
mental anguish, or death of any employee 
of the named insured while engaged in 
the duties of his employment, or any 
obligation for which the named insured 
or any company as his insurer may be 
held liable under any workmen’s com- 
pensation or occupational disease law; 

(e) Loss of or damage to property 
owned, rented, occupied, or used by, or 
in the care, custody, or control of the 
named insured, or carried in or on any 
aircraft with respect to which the insur- 
ance afforded by this policy applies; 

(f) Personal injuries or death, or dam- 
age to or destruction of property, caused 
directly or indirectly by hostile or war- 
like action, including action in hinder- 
ing, combating, or defending against an © 
actual, impending or expected attack by 


any government or sovereign power, de 
jure or de facto, or military, naval, or 
air forces, or by an agent of such gov- 
ernment, power, authority, or forces; the 
discharge, explosion, or use of any weap- 
on of war employing atomic fission or 
atomic fusion, or radioactive materials; 
insurrection, rebellion, revolution, civil 
war, or usurped power, including any ac-' 
tion in hindering, combating, or defend- 
ing against such an occurrence; or con- 
fiscation by any government or public 
authority; 

(g) Any loss arising from operations 
within any geographic areas other than 
the following. 

(1) Between points in the 48 con- 
tiguous States, the District of Columbia, 
Canada, and Mexico; 

(2) Between points in Puerto Rico and 
the Virgin Islands; 

(3) Between points within the States 
of Alaska and Hawaii; 

(4) Between points in Alaska and 
points in Canada; and 

(5) Within any other geographic area 
for which coverage is specified in the 
policy of insurance; 


Provided, That a loss caused by mere 
misadventure in flying over or landing 
in any geographic area not specified in 
subparagraphs (1) through (5) of this 
paragraph shall not be excluded; 

(h) Any loss arising from operations 
by the named insured to or from installa- 
tions of the Distant Early Warning Sys- 
tem (DEW line) or the Ballistic Missile 
Early Warning System (BMEWS) ; 
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(i) Any loss arising from overation of 
an aircraft (1) without a copilot, if one 
is required under | the policy of insur- 
ance or (2) by a pilot (or pilot and 
copilot) not named in or meeting the 
qualification, experience. and currency 
requirements provided in the policy of 
insurance: 

(j) Any loss arising from the opera- 
tion of an aircraft falling within any of 
the following aircraft groupings, if speci- 
fied in the policy of insurance: Piston 
engine rotary-wing; turbine engine ro- 
tary-wing; single engine piston fixed- 
wing; multiengine piston fixed-wing: 
single engine turbo prop fixed-wing: 
multiengine turbo prop fixed-wing; mul- 
tiengine turbo jet fixed-wing: multien- 
gine center line thrust fixed-wing; single 
engine water alighting fixed-wing; mul- 
tiengine water alighting fixed-wing: 
Provided, That no grouping shall be so 
specified if any aircraft type falling 
within such grouping is included within 
the coverage of the policy; 

(k) Any loss arising from operations 
other than the carriage by aircraft of 
persons or property as a common carrier 
for compensation or hire, or the carriage 
of mail by aircraft, in interstate, over- 
seas, or foreign air transportation; 

() Any loss arising from operations 
with aircraft for which an airworthiness 
certificate has not been issued, has been 
surrendered, or has been suspended or 
revoked by the Administrator of the Fed- 
eral Aviation Administration, or has ex- 
pired by its terms; 

(m) Any loss arising from operations 
with aircraft which, at takeoff, have not 
had inspections, maintenance, preven- 
tive maintenance, and alterations per- 
formed when required by the Federal 
Aviation Regulations, or which have not 
had such inspections, maintenance, pre- 
ventive maintenance, and alterations 
performed by persons authorized by the 
Federal Aviation Regulations. 


§ 298.45 Cancellation, withdrawal, mod- 
ification, expiration, or replacement 
of insurance coverage. 

(a) Each policy of insurance shall 
specify that, unless replaced as provided 
in paragraph (b) of this section, it may 
not be canceled or withdrawn, or modi- 
fied to reduce the limits of liability, until 
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after 10 days’ written notice by the in- 
surer to the Board’s Bureau of Operating 
Rights, Washington, D.C. 20428, which 
10-day notice period shall commence to 
run from the date such notice is actually 
received by the Board. Each policy shall 
further provide that the insurer will 
notify the Board, 10 days before the 
expiration date of the policy, unless the 
policy has been renewed. 

(b) Policies of aircraft liability insur- 
ance, and certificates of insurance ac- 
cepted by the Board under this part, may 
be replaced by other policies of insurance 
and certificates of insurance conforming 
to this subpart. The liability of the retir- 
ing insurer shall be considered termi- 
nated as of the effective date of the 
replacement policy of aircraft liability 
insurance and certificate of insurance. 


Subpart E—Registration for 
Exemption 


§ 298.50 Filing for registration by air 
taxi operators. 


(a) Every air taxi operator (whether 
or not he is also a commuter air carrier 
as defined in this part) who is operating 
in air transportation as of July 1, 1969, 
shall, on or before that date register with 
the Board and shall re-register annually 
thereafter on or before July 1 of each 
succeeding year. 

(b) Any person (whether or not he is 
a commuter air carrier as defined in this 
part) who commences operations under 
this part after July 1, 1969, shall, within 
30 days after commencing such opera- 
tions, register with the Board and shall 
re-register each year thereafter on the 
anniversary date of the original 
registration. 

(c) Registration shall be accompl:shed 
by filing the following with the Board’s 
Bureau of Operating Rights, Washinz- 
ton, D.C. 20428: 
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(1) A “Registration for Exemption 
under Part 298 of the Economic Regula- 
tions of the Civil Aeronautics Board” 
(CAB Form 298-A) executed in dupli- 
cate.” This form shall be certified by a 
responsible official of such carrier and 
shall include the following information: 
(i) Name of the individual or corpora- 
tion operating the carrier and trade name 
of the carrier; (ii) the carrier’s Federal 
Aviation Administration certificate 
number; (ili) address of its principal 
place of business and its mailing address; 
(iv) whether the carrier has performed 
at least 5 round trips per week pursuant 
to published schedules during the pre- 
vious 12-month period; and (v) whether 
the carrier has currently effective insur- 
ance which complies with Subpart D of 
this part. 

(2) A currently effective certificate of 
insurance as defined by § 298.41(b). 

(3) Aten ($10) dollar registration fee. 
This shall be in the form of a check, 
draft, or postal money order, payable to 
the Civil Aeronautics Board. 


§ 298.51 Processing by the Board. 


After examination of an operator’s 
filing under § 298.50, the Board will 
stamp and return to the carrier the 
duplicate copy of the CAB Form 298-A 
filed thereunder. This will serve to con- 
firm that the carrier is registered with 
the Board in compliance with § 298.50 
and will establish the date for annual 
re-registration. 


2CAB Form 298-A is filed as part of the 
original document and can be obtained from 
the Publications Services Section, Civil Aero- 
nautics Board, Washington, D.C. 20428. 
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Subpart F—Reporting of Scheduled 
Operations by Commuter Air 
Carriers 


§ 298.60 Report of scheduled air taxi 
operations. 


(a) Each “commuter air carrier” shall 
file CAB Form 298-C,”™ entitled “Report 
of Scheduled Operations of Commuter 
Air Carriers” in accordance with the pro- 
visions of this part and in the manner 
set forth in said form, which is made a 
part hereof and annexed hereto. 

(b) CAB Form 298-C shall be pre- 
pared for the quarter ending March 31, 
June 30, September 30 and December 31 
of each calendar year.” It shall be com- 
pleted in triplicate and filed with the 
Board (i.e., postmarked) not more than 
forty (40) days after the end of each 
calendar quarter, and shall be addressed 
to the Civil Aeronautics Board, Attention 
of the Bureau of Accounts and Statistics, 
Washington, D.C. 20428. 


§ 298.61 Filing of flight schedules— 
current schedules and subsequent 
modifications. : 


On or before July 1, 1969, or within 30 
days after commencing operations as a 
commuter air carrier, whichever is later, 
each commuter air carrier shall file with 
the Director, Office of Facilities and 
Operations, Civil Aeronautics Board, 
Washington, D.C. 20428, a copy of its 
most recent published flight schedules, 
along with a statement of rates and fares 
charged for transportation on scheduled 
flights. Thereafter, if any modification 
in such schedules or statement of rates 
or fares is made, a copy of such modifica- 
tions shall be filed (i.e., postmarked) not 
later than ten (10) days after the modi- 
fication becomes effective. 


%CAB Form 298-C is filed as part of the 
original document and can be obtained from 
the Publications Services Section, Civil Aero- 
nautics Board, Washington, D.C. 20428. 

The first report required to be filed under 
this subpart shall be for the quarter com- 
mencing July 1, 1969. 


7T.S.1 


- 50 - 


§298.62 


§ 298.62 Extension of filing time. 


If circumstances prevent the filing of 
a report within the prescribed time limit, 
consideration will be given to the grant- 
ing of an extension upon receipt of a 
written request therefor, addressed to 
the Director, Bureau of Accounts and 
Statistics, Civil Aeronautics Board, 
Washington, D.C. 20428. Such a request 
must give a sufficient reason for granting 
the extension, set forth the date when 
the report can be filed, and be submitted 
sufficiently in advance of the due date 
to permit proper time for consideration 
and communication to the carrier of 
the action taken. Except in cases of emer- 
gency, no request for extension will be 
entertained which is not received in suffi- 
cient time to enable the Board to pass 
thereon before the prescribed due date. 
If a request is denied, the carrier remains 
subject to the filing requirements to the 
same extent as if no request for exten- 
sion had been made. 


§ 298.63 Certification. 


The certificate contained in CAB Form 
298-C shall be executed by the officer in 
charge of the carrier’s accounts. 


§ 298.64 Reporting instructions. 


(a) Schedules A-1, T-1, and T-2 of 
CAB Form 298-C shall be filed quarterly 
by each reporting carrier. The informa- 
tion included in each schedule shall cover 
only flights performed pursuant to pub- 
Mished schedules or contracts with the 
Post Office Department for the trans- 
portation of mail. 

(b) Schedule A-1 shall describe the 
aircraft used in scheduled service or mail 
service by the carrier. 

(1) Column (1) shall set forth the air- 
craft registration number of each air- 
craft. 

(2) Column (2) shall set forth the 
type and model of each aircraft listed 
in Column (1). 

(3) Column (3) shall set forth the 
capacity in passenger seats of each air- 
craft. Crew seats should not be counted. 

(4) Column (4) shall set forth the 
carrier’s best estimate in pounds as to 
total capacity available for cargo in both 
cargo and passenger compartments of 
each aircraft under normal operating 
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conditions over the carrier’s system. Esti- 
mates should take into consideration 
both limitations on lift capacity of air- 
craft as well as limitations imposed by 
the space available for cargo and aver- 
age density per cubic feet of cargo car- 
ried. If passenger aircraft are also em- 
ployed in all-cargo configuration, give 
the cargo capacity with all seats in place 
and with all seats removed. 

(ce) Schedule T-1 shall set forth the 
traffic carried, in each direction, between 
the points served by the carrier’s opera- 
tion. 

(1) Definitions: On-line origin is the 
point of initial boarding of traffic on the 
reporting carrier’s operation. On-line 
destination is the point of final deplane- 
ment of traffic in the reporting carrier’s 
operation. 

(2) Columns (1) and (2) shall reflect 
the points of on-line origin and on-line 
destination, respectively, of traffic which 
was carried during the reporting period. 

(3) Columns (3), (4), and (5) shall 
reflect the total number of revenue pas- 
sengers, pounds of cargo, and pounds of 
mail, respectively, carried from the point 
of on-line origin to the point of on-line 
destination shown in Columns (1) and 
(2). 


(da) Schedule T-2 shall set forth all 
routings for scheduled and mail flights 
performed by the reporting carrier, with 
the number of flights performed and the 
aircraft type(s) used on each routing. 

(1) Column (1) shall set forth the 
origin point of each routing. 

(2) Column (2) shall set forth the 
intermediate points on each routing 
whose origin is listed in Column (1). 
When there are two or more intermediate 
points on a routing they should be listed 
from top to bottom in the order in which 
the stops are performed. 

(3) Column (3) shall set forth the 
destination point of the routing. 

(4) Column (4) shall set forth the 
total number of flights performed in the 
reporting quarter over the routing in- 
dicated in Columns (1)—(3). In instances 
where more than one type of aircraft is 
operated between a pair of points, a sub- 
total shall indicate the total number of 
flights by all types of aircraft between 
each pair of points. | 

(5) Column (5) shall set forth the 
type of aircraft used on the routing. 


(ER-57k, 7=1-69] 


§ 298.65 Data processing. 


The information requested in Sched- 
ules A-1, T-1, or T-2 of CAB Form 298-C 
as provided in § 298.64 may be submitted 
on any comparable form prepared on 
automatic data processing equipment: 
Provided, however, That such substitute 
form has been approved by the Director, 
Bureau of Accounts and Statistics, 
Washington, D.C. 20428. Data in any 
approved format shall be submitted in 
triplicate and shall contain the same 
columnar headings arranged in the same 
sequence as the schedules called for in 
CAB Form 298-C, 


Subpart G—Violations 
§ 298.70 Enforcement. 
In case of any violation of the provi- 
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sions of the Act, or this part, or any other 
rule, regulation, or order issued under 
the Act, the violator may be subject to 
a proceeding pursuant to sections 1002 
and 1007 of the Act before the Board or 
a U.S. District Court, as the case may be, 
to compel compliance therewith: or to 
civil penalties pursuant to the provisions 
of section 901(a) of the Act; or, in the 
case of a willful violation, to criminal 
penalties pursuant to the provisions of 
section 902(a) of the Act; or other lawful 
sanctions including revocation of operat- 
ing authority. 


Nore: The reporting requirements con- 
tained herein have been approved by the Bu- 
reau of the Budget in accordance with the 
Federal Reports Act of 1942. 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 30th day of April, 1969 


Agreements between 


MOHAWK AIRLINES, INC. CAB Agreements Nos. 20409 
and 20409-B-1 
NORTHERN AIRWAYS, INC. 20606 


RDER 
On October 11, 1968, Mohawk Airlines, Inc. Mohawk) filed an agreement 
(CAB Agreement No. 20606) with Northern Airways, Inc. (Northern) pursuant 
to section 412 of the Act providing that Mohawk will furnish various services 
for Northern in connection with the latter's scheduled air taxi operations 
‘at 15 points on Mohawk's certificated routes. 1/ | 


Mohawk will furnish Northern with airline passenger and aircraft | 
‘handling services such as ticket issuance, check-in, flight information 
‘and reservations through Mohawk 's centralized system. The agreement 
‘further provides for the establishment of Northern's fares at Mohawk 
fare levels to facilitate interline transportation and for liability 

insurance coverage. 2/ Mohawk'’s fee for the services is $0.50 for each | 
‘passenger boarded at the various airports. 


@ agreement supersedes an earlier agreement (CAB Agreement 20409) which, 
Zs amended (20409-A-1) provided for essentially similar services at nine points 
‘on Mohawk's system. The 15 points are: Burlington and Rutland, Vt.; Keene, 
N.H.; Boston, and Worcester, Mass.; Windsor locks (Hartford), Com.; and 
‘Albany, Plattsburgh, Massena, Binghamton, Ogdensburg, Watertown. Syracuse, 
Poughkeepsie and Glens Falls, N.Y. 


2/ Northern will, of course, be expected to comply with. the recent 
Smendment to Part 298 (ER-548) relating to insurance coverage for air 
taxi operators. 


The Air Line Pilots Association (ALPA) and Commuter Airlines, Inc. 
(Commter), an air taxi operator based at Binghamton, New York, and 
Broome County, New York, have filed pleadings 3/ requesting that the 
agreement be disapproved or that Mohawk and Northern be ordered to 
suspend operations under the agreement pending the outcome of a public 
hearing. 


Commuter contends, inter alia, that it has operated a Binghamton- 
Washington, D.C., service since 1964; that it plans to expand its opera- 
tions to some of the points named in the agreement; that, because of the 
favorable terms.of the agreement, no air taxi operator could economically 
compete with Northern for this traffic; and that the agreement will give 
Mohawk "control" over Northern by creating a state of economic dependence 
between the air taxi and the certificated carriers. In response to 
Commuter'*s allegations concerning competition, Mohawk points out that 
Northern (or, for that matter, Commuter) needs no authorization from 
the Board to provide the service it is furnishing; that Northern was 
the first air taxi operator which expressed to Mohawk an interest in 
serving the communities covered by the agreement; that Mohawk is not 
in a position to offer such services to every air taxi which has plans 
to operate to points on its system; that the agreement does not give 
Mohawk control over Northern; and that the air taxi's operations 
benefit the traveling public. 


Mohawk also’ submitted data indicating that its out-of-pocket cost 
for each Northern passenger boarded was approximately $0.40 and stated 
that the charge to Northern was compensatory for the services provided. 
By letter dated January 28, 1969, Mohawk attached Northern's then 
current schedules 5/ and stated that Mohawk did not control Northern‘s 
schedules and aid not know what the air taxi's future plans were; and 
that the carrier had established procedures to minimize the possibility 
of public confusion. AIPA submitted a response to this letter and 
Mohawk replied. 


3 These pleadings were filed in opposition to CAB Agreements Nos. 20409 
and 20409-A-1 which are superseded by 20606. We will treat these Pleadings 
as though they were directed to the agreement which we are considering. 

4/ A copy of Mohawk’ justification was served upon Commuter which had 
objected to the fee in CAB Agreement 20409. Commuter did not file a 
response to this justification. 

5/ These are the schedules contained in the February 1, 1969, QRE. 


! Upon consideration of the pleadings and all the relevant facts, we 
‘have decided to approve C.A.B. Agreement No. 20606. 6/ We find that the 
‘services which Northern will provide with the assistance of Mohawk 
pursuant to the agreement will provide desirable frequencies in the 

i'markets concerned and thus improve service to the traveling public. 
In addition, we find that there will be no adverse effect on any other | 
air carrier. 


We will, however, limit our approval to the 36 markets which 
Northern served as of January 28, 1969. v The agreement encompasses | 
potential service in 105 markets. However, no persuasive reasons have | 
been advanced by the. parties to indicate that authority this broad 
should be approved In addition, we will not approve paragraph 3 of the 

‘ agreement which relates to Northern establishing passenger fares at ! 
Mohawk's fare levels in the markets concerned. In a number of the 
‘markets for which we are granting approval, Northern's services will 

‘be competitive with those of Mohawk's and there has been no showing 
that Mohawk should be permitted to control Northern's fares in com- 
petitive markets. 


We recognize that our action could give Northern a competitive 
' advantage over an air taxi operator who subsequently provides service | 
in one or more of the 36 markets in question. Consequently, we are 
retaining jurisdiction over this matter and will, therefore, be in a 
' position to take any further action which is warranted and required 
by the public interest. 


We have considered the contentions of the parties opposing approval, 
' and we find that the matters set forth by those parties do not warrant |& 
 aifferent result from thet which we have reached. 


Cammter does not serve any of the markets which Northern serves 
and has not indicated that it has any firm plans to do so. Moreover, | 
' Commuter has not shown that it would be unable to campete in any of the 


| markets in question if this agreement is approved. 


“ | 
Both ALPA and Broome County contend that there is a safety problem 
' goncerning Northern's operations because air taxi operators operate 
| pursuant to the less stringent requirements of Part 135. This contention 
' is without merit. Northern is in fact subject tc FAA operating specifi- 
' eations which are more stringent than the Part 135 requirements. In any 
| event neither ALPA nor Broome County has shown that Northern has failed 
to meet the statutory requirements of section 404(a) to provide safe 
service, equipment, and facilities. 


6/ We will dismiss C.A.B. Agreements 20409 and 20409-A-1 since these | 


' wo agreements have been superseded by Agreement 20606. 
Vv The markets in question are set forth in the attached appendix. 


The remaining ALPA contentions are that the agreement is in effect 
= transfer of Mohawk routes to Northern; that public confusion will 
vosuiv from the operations; that approval of the agreement will cause a 
tess of Mohawk's pilot jobs; and that individual trip insurance policies 
are not available to passengers on air taxi flights. 8/ ALPA's allega- 
tion concerning the possibility of public confusion has not been demon- 
strated to the extent necessary to warrant disapproval. In this 
connection, Mohawk has indicated that the earrier has and will continue 
to take steps to minimize any confusion. ALPA apparently assumes that 
the agreement contemplates transfer of points on Mohawk's certificated 
route to an air taxi operator. The agreement contains no such provision 
nor is any such transfer being authorized. Apart from the fact that 
Northern is authorized by Part 298 tc provide service in the markets in 
question, there is no indication that Mohawk will seek to terminate its 
service at any of the 15 points and, in fact, Mohawk states that it has 
no firm plans to seek suspension. The Board generally imposes labor 
protective provisions in situations involving mergers or route transfers 
where there is general and system-wide impact on employees. This is not 
the situation here. Moreover, even if we were to consider imposing such 
conditions herein, ALPA has not made any showing that Mohawk pilots or 
employees will be adversely affected by the agreement as to seniority 
rights, displacement, or any other matters covered by standard labor 
protective conditions. 


ALPA argues that Mohawk has violated the Federal Aviation Act and 
the Railway Labor Act with respect to its agreement with the air taxis. 
These issues are before the Board in Docket 20445, and we shall not, 
of course, prejudge them here. The Board does. not consider, at least 
at this stage, that the public interest factors in favor of the agree- 
ment herein are so strong as to justify relieving Mohawk from any 
contractual obligation it may have with ALPA under the Railway Labor 
Act, to the extent that such issues are pending before the Board. 
Accordingly, we shall condition our approval on Mohawk's compliance 
with the Railway Labor Act. 


We have examined this agreement in light of the requirements of 
section 408 of the Act, and we find that approval under section 408 
is not required. There is no indication that MoHawk will control 
Northern's schedules or its operating plans now or in the future. 


8/ This may be the case with respect to certain insurance companies 
but it is not universally so. In any event, the fact that individual 
trip insurance may not be available to passengers on air taxis is not, 
in our view, 2 sufficient public interest factor to warrant disapproval. 


In light of the foregoing, we find that C.A.B. Agreement No. 
20606, insofar as it relates to the 36 markets set forth in Appendix A, 
is not adverse to the public interest or in violation of the Act. T 
the extent that the agreement in question involves markets other than 
those set forth below in the Appendix, we find that it is adverse to. 
the public interest. 


ACCORDINGLY, IT IS ORDERED THAT: 


1. C.A.B. Agreements Nos. 20409 and 20409-A-1, be and they hereby 
are dismissed; : | 


\ 
2. C.A.B. Agreement No. 20606, except for paragraph 3 thereof, 

be and it hereby is approved, subject to compliance by Mohawk with the 
Railway Labor Act, to the extent that the agreement is applicable to. 
the city pairs set forth in the appendix attached hereto; 


3. fo the extent not approved herein, C.A.B. Agreement No. 20606, 
be and it hereby is disapproved; 


| 

4, Approval of this agreement does not constitute approval for 
ratemaking purposes, and in no event shall Mohawk receive any subsidy, 
directly or indirectly, for the operations performed or the services: 
provided by either party pursuant to the agreement; 

5. The amount and nature cf any financial transactions between 
Mohawk and Northern shall be appropriately appended to Mohawk's Form )1 
reports and so footnoted; 

6. Jurisdiction over this agreement herein is hereby retained 
for the purpose of imposing at any time, with or without a hearing, | 
such further conditions as may be found just and reasonabie; and 


7. This order shall be served on Commter Airways, Command . 
Airways, Broame County, Air Line Pilots Association, Northern Airways > 
Inc., and Mohawk Airlines, Inc. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 


Secretary 


Burlington 


Poughkeepsie 


Plattsburgh 


Keene 
Syracuse 
Binghamton 
Poughkeepsie 
Hartford 
Plattsburgh 
Massena 
Ogdensburg 
Watertown 
Rutland 
Albany 


Binghamton 
Poughkeepsie 
Hartford 
Watertown 


Keene . 


- Rutland 


Rutland 


Poughkeepsie 
Hartford 
Albany 
Plattsburgh 


Hartford 
Keene 
Rutland 
Albany 
Plattsburgh 


Massena 
Ogdensburg 
Watertown . 
Syracuse 
Albany 


Ogdensburg 


Watertown 


- Syracuse 


Watertown 
Syracuse 


Corrected APPENDIX to 
Order 69-),-137 


Order 69~6-51 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 
on the llth day of dune, 1969 


Application of 
NORTHEAST AIRLINES, INC. : Docket 20940 


or authority to suspend service > 
emporarily at Laconia and Berlin, 
jew Hampshire. 


Agreement among 


NORTHEAST AIRLINES, INC. : 
CAPE & ISLANDS FLIGHT SERVICE, INC.° CAB Agreement 20965 
and WINNIPESAUKEE AVIATION, INC. 


_ 


On April 24, 1969, Northeast Airlines, Inc. (Northeast) filed an 
pplication, Docket 20940, requesting temporary suspension of Northeast's 
uthority to provide seasonal service 1/ at Laconia and Beriin, New 
ampshire, pursuant to Part 205 of the Board's Economic Regulations, and 
pproval of the Agreement (CAB Agreement 20965) among Northeast and Cape 

Islands Flight Service, Inc., and Winnipesaukee Aviation, Inc. (the 
ommuter Carriers), which agreement establishes a replacement service by 
he ‘Commuter Carriers at both Laconia and Berlin. 2/ 


Northeast is authorized to provide only summer seasonal service to these 
joints. Coridition (5) of its certificate for Route 27 states: "The helder 
all serve...Laconia...and Berlin, N.H., only during the period between | 
lay'25 and the termination of Daylight Saving Time under Massachusetts Laws... 
ach year: Provided, however, that the holder may, in its discretion, com- 
lence service at any one or more of said points in any year later than May 25, but 
ot later than June 15." 

iThis arrangement is similar to one which was previously entered into 
etween Eastern Air Lines, Inc., and Pennsylvania Commuter Airlines, fcr 
eplacement of Eastern's service at Lancaster, Pennsylvania, and which was 
lpproved by the Board in Order 68-10-35, dated October 8, 1968. 


In support of its application, Northeast alleges, in pertinent part, 
that in recent summers it has provided two round trips per day between 
Laconia and Boston during the peak travel season and one round trip per 
day for the remainder of the period, and one round trip per day between 
Berlin and Boston; that it is not feasible for Northeast ‘to add additional 
frequencies to either point because of. the short distances. involved, 3/ 
the size of the markets,4/ and the nature of Northeast's equipment; 5/ 
that suspension of Northeast at, Laconia and Berlin will relieve the 
carrier of substantial losses which it would incur if it continued its 
operations at the two cities; and, that grant of the requested authority 
and approval of the agreement will enable: the two cities to receive 
improved air service tailored to their needs. 


Northeast has entered into a ten-year, contractual ‘agreement with the 
Commuter Carriers which. provid that the Commuter Carriers will offer a 
minimum of three’ daily round trips between Laconia and Boston, commencing 
no later than June 15 and continuing through at least the second Monday 
in September, and a.minimum of two daily round trips thereafter through 
the termination of Daylight Saving Time under Massachusetts: Laws; that 
the Commuter Carriers will provide a minimum of two daily round trips 
between Berlin and Boston commencing no later than June 15 and continuing 
through the termination of Daylight Saving Time under Massachusetts Laws; 
that the Commuter Carriers will provide service with twin-engine aircraft 
having a gross take-off weight of less than 12,500 pounds; 6/ that the 
fare levels will be no higher than those which wo d be charged by 
Northeast; that Northeast and the Commuter Carriérs will cooperate to 
provide communications, reservations, ticketing and other services for 
interline passengers moving beyond Boston; that the Commuter Carriers 
will provide insurance at the minimums and covering the liabilities stated 
in the agreement in companies satisfactory to Northeast; and that Northeast 
will underwrite the Commuter Carriers' replacement service at Laconia and 
Berlin in a sum not exceeding $50,000, during the first two years of the 
contract. ; 


3 The Boston-Laconia mileage is 86 miles, and-the Boston-Berlin mileage 

is 153 miles. 

4/ Northeast's on-line O&D traffic at. Laconia during the 1968 season was 
,977, and at Berlin, 1,075. : : 

5f The smallest aircraft in Northeast,'s fleet is. the FH-227 which is 

configured for 44 passengers. ge 

6/ The Commuter Carriers will serve Laconia with deHavilland Twin Otter 

aircraft, having a seating capacity of 19 passengers. Service to Berlin 

will be: provided with Beech D-18 aircraft, having a seating capacity of 

9 passengers. ; 


In support of its application, Northeast alleges, in pertinent part, 
that in recent summers it has provided two round trips per day between 
Laconia and Boston during the peak travel season and one round trip per 
day for the remainder of the period, and one round trip per day between 
Berlin and Boston; that it is not feasible for Northeast: :to add additional 
frequencies to either point because of the short distances. involved, 3/ 
the size of the markets,4/ and the nature of Northeast's equipment; 5/ 
that suspension of Northeast at, Laconia and Berlin will relieve the 
carrier of substantial losses which it would incur if it continued its 
operations at the two cities; and. that grant of the requested authority 
and approval of the agreement will enable the two cities to receive 
improved air service tailored to their needs. 


Northeast has entered into a ten-year, contractual ‘agreement with the 
Commuter Carriers which. provides that the Commuter Carriers will offer a 
minimum of three! daily round trips between Laconia and Boston, commencing 
no later than June 15 and continuing through-at least the second Monday 
in September, and a.minimum of two daily round trips, thereafter through 
the termination of Daylight Saving Time under Massachusetts Laws; that 
the Commuter Carriers will provide a minimum of two daily round trips 
between Berlin and Boston commencing no later than June 15 and continuing 
through the termination of Daylight Saving Time under Massachusetts Laws; 
that the Commuter Carriers will provide service with twin-engine aircraft 
having a gross take-off weight of ess than 12,500 pounds; 6/ that the 
fare levels will be no higher than those which wo! d be charged by 
Northeast; that Northeast and the Commuter Carriers will cooperate to 
provide communications, reservations, ticketing and other services for 
interline passengers moving beyond Boston; that the Commuter Carriers 
will provide insurance at the minimums and covering the liabilities stated 
in the agreement in. companies satisfactory to Northeast; and that Northeast 
will underwrite the Commuter Carriers' replacement service at Laconia and 
Berlin in a sum not exceeding $50,000. during the first two years of the 
contract. 


3/ The Boston-Laconia mileage is 66 miles, and-the Boston-Berlin mileage 

is 153 miles. 

4/ Northeast's on-line 0&D traffic at Laconia during the 1968 season was 
5977, and at Berlin, 1,075. ; : 

5/ The smallest aircraft in Northeast''s fleet-is the FH-227 which is 

configured for 44 passengers. ; a ee 

6/ The Commuter Carriers will serve Laconia with deHavilland Twin Otter 

aircraft, having a seating capacity of 19 passengers. Service to Berlin 

will be: provided with Beech D-18 wircraft, having a seating capacity of. 

9 passengers. : : 
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The Air Line Pilots Association (ALPA) filed an answer in opposition 
to the application, requesting disapproval of the agreement. ALPA also 
requests an evidentiary hearing; or in the alternative, if the Board 
approves the agreement, the imposition of certain conditions respecting 
labor protective provisions. : 


The State of New Hampshire filed an answer stating that it supports 
Northeast's application, but recommends that the agreement be approved for 
a three-year period rather than a ten-year period, and that Northeast! be 
required to reinstitute service or provide an acceptable substitute if the 
Commuter Carriers fail to operate the regularly required service to Laconia 
and Berlin. The City of Berlin submitted a telegram supporting the 
recommendations of the State of New Hampshire. 


Upon consideration of the pleadings and all the relevant facts, we 
have decided to approve the agreement in question subject to certain | 
conditions as more fully detailed below, and to authorize Northeast to 
suspend service temporarily to the extent necessary to carry out the | 
agreement. We will also exempt Northeast and the Commuter Carriers from 
the provisions of section 408 insofar as they otherwise would preclude 
the relationships between Northeast and the Commuter Carriers within the 
purview of those provisions. In essence, the agreement contemplates 'a 
situation in which Northeast will employ an independent contractor to 
discharge Northeast's certificate obligation with small aircraft rather 
than employing small aircraft in its own operations. The question pre- 
sented is whether services by the Commuter Carriers, underwritten by 
Northeast, will satisfactorily fulfill Northeast's service obligation to 
Laconia ‘and Berlin. We conclude that they will. 


Our analysis of the proposal indicates that ~abproval of the: agreement 
will reduce Northeast's operating expenses considerably. In addition, we 
note that there is no objection to the proposal provided that the agree- 
ment is approved for a three-year period, and we find that service to the 
traveling public at Laconia and Berlin will be substantially improved 
by the proposed agreement. During the 1969 summer season, Northeast would 
only provide service equal to the past service patterns described above, 
whereas the Commuter Carriers will provide four round trips per day | 
between Laconia and Boston during the peak summer season Vv and two round 
trips per day thereafter, and two round trips per day between Berlin’ and 
Boston. ‘The Commuter Carriers will also increase frequencies and change 
schedule times as the public need requires, and in any event the Commuter 
Carriers will be required to provide a total of at least three round trips 


7/7 Four round trips will be offered between June 15 and the second 
Monday in September. 


per day between Laconia and Boston during the period commencing no later than 
June 15 and continuing through at least the. second Monday in September and at 
least two round trips per day thereafter through the termination of Daylight 
Saving Time under Massachusetts Laws, and a total of at least two round trips 
per day between Berlin and Boston during the entire period. 


In summary, we think that the services that will be provided by the Com- 
miter Carriers at Laconia and Berlin will be a substantial improvement over the 
services currently provided by Northeast. We will approve the agreement for a 
three-year period as proposed by the State of New Hampshire and the City of 
Berlin. We, of course, retain the authority to withdraw our approval and 
authorization if circumstances dictate. Thus, if the Commuter Carriers' service 
to Laconia and Berlin' proves to be unsatisfactory either in terms of quantity or i 
quality, Northeast will be required to resume its service at Laconia and Berlin. 8/ 


ALPA contends that there is a safety problem concerning the Commuter Carriers’ 
operations because air taxi operators operate pursuant to the less stringent 
requirements of Part 135; that air taxi operators are not required to meet the 
Board's economic or service standards; and that approval of the agreement may 
easuse dislocation and hardship to certain of Northeast's employees in the absence 
ot protective labor provisions. These contentions are substantially similar to 
those made by ALPA in connection with an agreement between Mohawk Airlines, 
Inc., and Northern Airways, Inc. The Board dealt with these contentions in 
Order 69-4-137, dated April 30, 1969, and we believe our findings in that order 
are dispositive of ALPA's contentions in the instant proceeding. 9/ In any 
event, we are not persuaded that ALPA's contentions here present sufficient 
public interest factors to warrant either the disapproval of the agreement or 
the institution of an evidentiary hearing. 


Ii The authorizations granted herein shall terminate in the event that the 
Commter Carriers fail to operate regularly the following services: 
(1) A minimum of three round trips daily between Laconia and Boston during 
the period commencing no later than June 15, and continuing through at least 
the second Monday in September; and a minimum of two round trips daily 
thereafter through the termination of Daylight Saving Time under Massachusetts | 
Laws; and | 
(2) A minimum of two round trips daily between Berlin and Boston commenc- 
ing no later than June 15 and continuing through the termination of Daylight 
Saving Time under Massachusetts Law. 
of Unlike the agreement before us, the Mohawk-Northern agreement did not involve 
suspension. We do not believe, however, that this distinction is of such sig- 
nificance as to warrant any different findings or conclusions with respect to 
ALPA's contentions in the case at hand in view of the very limited type of 
suspension being granted herein. Northeast is not suspended from its certifi- 
cate obligations with respect to services provided by the air taxi operators, 
put is suspended only to the extent necessary to relieve Northeast of its obli- 
gation to provide services in excess of those provided for by the agreement. 
(Cf., e.g-, Order E-25834, dated October 13, 1967). Further, ALPA has not made 
any showing that Northeast's pilots or employees will be adversely affected by 
the agreement as to seniority rights, displacement, or any other matters covered 
by standard labor protective conditions. And, as pointed out in Order 69-4-137, 
the Board generally imposes labor protective provisions in situations involving 
mergers or route transfers where there is general and. system-wide impact on 
employees. That is not the situation here. 


We have also examined the agreement in light of the requirements of 
section 408 of the Act. The agreement provides, in pertinent part, that 
the Commuter Carriers will not change their initial fares for travel | 
between Boston and Laconia and Berlin without the concurrence of North- 
east; that Northeast must approve the Commuter Carriers' selection of an 
insurer; that the terms and conditions of its insurance coverage must be 
satisfactory to Northeast; and that Northeast will pay the Commuter , 
Carriers a sum not to exceed $50,000 during the first two years of the 
agreement. We believe that these factors indicate that Northeast will 
control the Commuter Carriers within the meaning of section 408 of the 
Act and it may be that™the joint nature of the operation will result ‘in 
other relationships subject to section 408. We have decided to exempt 
the parties from the requirements of that section. The agreement in . 
question will not create a monopoly, restrain competition, or jeopardize 
another air carrier not a party to the transaction, nor will it be — 
inconsistent with the public interest. In these circumstances, requiring 
the parties to obtain approval, under section-408, of the relationships 
involved would unnecessarily delay the implementation of the agreement 
and subject the parties to unnecessary expense. Moreover, the operations 
involved are both limited in extent and affected by unusual circumstances. 


In view of the foregoing, the Board finds (1) that, subject tothe 
conditions hereinafter imposed, CAB Agreement 20965 will not be adverse 
to the public interest or in violation of the Federal Aviation Act of 
1958, as amended; (2) that enforcement of section 408 of the Act, to, 
the extent that it would otherwise prevent Northeast and the Commuter 
Carriers from implementing such agreement, would be an undue burden on 
Northeast and the Commuter Carriers by reason of_the limited extent of 
and unusual circumstances affecting their operations and is not in the 
public interest; and (3) that, to the extent necessary to relieve | 
Northeast of its obligation to provide services in excess of those pro- 
vided for by the agreement,a temporary suspension of service by Northeast 
at Laconia and Berlin is in the public interest. 


ACCORDINGLY, IT IS ORDERED: 


1. That CAB Agreement 20965 be and it hereby is approved, subject 
to the following conditions: 


a. Any financial transactions among Northeast Airlines, Inc. > 
Cape &Islands Flight Service, Inc., and Winnipesaukee Aviation, Inc., in- 
cluding, but not limited to, such matters as payments by Northeast 
Airlines, Inc., of breakeven need, and the amounts and nature thereof, 
shall be appropriately appended to the Form 41 reports of Northeast ' 
Airlines, Inc., and footnoted; 5 


bd. Cape & Islands Flight Service, Inc., and Winnipesaukee 
Aviation, Inc., shall, with respect to the operations conducted pursuant 
to this agreement, keep on deposit with the Board a signed counterpart 
of CAB Agreement 18900, an agreement relating to liability limitations 
of the Warsaw Convention and the Hague Protocol approved by Board Order 
E-23680, dated May 13, 1966, and a signed counterpart of any amendment 
or amendments to such agreement which may be approved by the Board and to 
which the holder becomes a party; 


2. That Northeast Airlines, Inc., Cape & Islands Flight Service, Inc., 
and Winnipesaukee Aviation, Inc., be and they hereby are temporarily 
exempted from the provisions of section 408 of the Act to the extent 
that it would otherwise prevent them from implementing CAB Agreement 20965; 


3. That to the extent necessary to relieve Northeast Airlines, 
Inc., of its obligation to provide services in excess of those provided 
for by CAB Agreement 20965, Northeast Airlines, Inc., be and it hereby is 
authorized to temporarily suspend service at Laconia and Berlin, New 
Hampshire,subject to the conditions (a) that Northeast Airlines, Inc., 
shail not itself resume service at Laconia or Berlin, without Board approval, 
during the period in which Cape & Islands Flight Service, Inc., and 
Winnipesaukee Aviation, Inc. are providing, pursuant to CAB Agreement 
20965, a-total of at least three round trips per day between Laconia and 
Boston commencing 'no later than June 15 and continuing through at least 
the second Monday in September, and a total of at least two round trips 
per day thereafter through the termination of Daylight Saving Time under 
Massachusetts Laws; and a total of at least two round trips per day 
between Berlin and Boston commencing no later than June 15 and continuing 
through the termination of Daylight Saving Time under Massachusetts Laws; 
and (b) that such suspension shall immediatély terminate if Cape & Islands 
Plight Service Inc., and Winnipesaukee Aviation, Inc., cease to provide 
regularly the services specified in (a) above; 


4%. That the’ authority granted in ordering paragraphs 1, 2, and 3 
above shall be effective for a period of three years, unless sooner 
terminated by the Board; and 


5. That this order may be amended or revoked at any time in the 
discretion of the Board without hearing. 


By the Civil Aeronautics Board: 


MABEL McCART - 


” Acting Secretary 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C. 
on the 8th day of December, 1969 


Application of 
EASTERN AIR LINES, INC. Docket 21070 


for authority to suspend service 
temporarily at Binghamton, New York. 


C.A.B. Agreement 20174 


ORDER GRANTING TEMPORARY SUSPENSION 
AND APPROVING AGREEMENT 


On June 9, 1969, Eastern Air Lines, Inc. (Eastern), filed an appli- 
‘cation, Docket 21070, requesting temporary suspension of Eastern's 
‘authority to serve Binghamton, New York, pursuant to Part 205 of the 
‘Board's Economic Regulations, and approval of C.A.B. Agreement 20174 
‘between Eastern and Commuter Air Lines, Inc. (Commuter), which agreement 
‘establishes a replacement service by Commuter between Binghamton and 
Washington. 


In support of its application, Eastern alleges, in pertinent part, 
that services at Binghamton do not integrate well with its systen 
ioperations from the viewpoint of scheduling, equipment use, and other 
operational characteristics. Eastern has entered into a contractual 
‘agreement with Commter for a period beginning at the time Eastern 
\suspends operations at Binghamton and terminating three years from 


that time. Eastern currently provides one round trip connecting Bing- 
hamton with Washington. Under the agreement, Commuter would provide a 
minimum of three round trips five days a week and one round trip on 
Saturdays, Sundays, and holidays. Pursuant to the agreement, Eastern 
and Commuter will cooperate to provide communications, reservations, 
ticketing, and other customer services; the two carriers will maintain 
in effect a standard interline traffic agreement, and Commter will 
establish a one-way fare of between the subject cities which will not 
be changed without the concurrence of Eastern; Commuter will be solely 
responsible for the provision of station facilities and ground support 
services; Commter will provide insurance at the minimum stated in the 
agreement with companies satisfactory to Eastern. The agreement ; 
includes bodily injury coverage for both passengers and third parties 
at $100,000 per passenger and $2,000,000 per accident. The agreement 
also provides that Commuter will subscribe to C.A.B. Agreement 18900, 
which has the effect of increasing the limits.of the Warsaw Convention 
to $75,000. Further, Eastern will underwrite the replacement service 
in a total sum not exceeding $150,000 during the three-year period of 
the contract. 


- 


Eastern estimates financial benefits as a result of the subject 
suspension will be savings of more than $160,000 during the first year 
of suspension. Over a three-year period, this will amount to a savings 
of $480,000, which compares favorably with Eastern*s maximum payments to 
Commuter of $150,000. 1/ 


Answers opposing Eastern's proposal have been filed by the City 
of Philadelphia and the Air Line Pilots Association International 
(ALPA). 2/ 


Upon consideration of the pleadings and all.the relevant facts, we 
have decided to authorize Eastern to suspend service temporarily at 
Binghamton, New York, and to approve the agreement between Eastern and 
Commter. We find that suspension would be in the public interest as 


1/ Financial estimates are based on the savings resulting from the 
elimination of one Electra round trip over the Binghamton-Scranton 
segment, which was the service in effect before April 27, 1969. Eastern 
indicated that if its application to suspend service at Reading was 
granted (it was granted by Order 69-8-76, dated August 13, 1969), the 
carrier would provide service to Binghamton by extension of a flight 
serving Scranton, pending action on the instant application. 

2/ By letter dated November 7, 1969, the City of Philadelphia requested 
that its answer be withdrawn. The request will be granted. 
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' the low level of traffic at, Binghamton 3/ does not warrant continued | 
service by Eastern. We find that the Eastern-Commter agreement is in 
_ the public interest since it will allow Eastern to eliminate an un- 
economic point while providing that point with improved; service. 
We will approve the agreement for a three-year period. This will 
permit the Board to review the agreement after a reasonable period of | 
time. We, of course, retain the authority to withdraw approval and | 
authorization if circumstances dictate. 


We have carefully considered the points raised by ALPA's answer 
opposing Eastern's proposal and have found them to be without merit. 
ALPA's labor relations objections and request for an evidentiary 
hearing or disapproval of the suspension and agreement are substan- 
tially similar to ALPA's contentions in connection with various 
certificated carrier-air taxi operator agreements previously filed 
with the Board. The Board has dealt with those contentions in 
previous orders and we believe our findings in those orders are 
dispositive of ALPA's contentions. 4/ In any event, we are not 
persuaded that ALPA's contentions here present sufficient public 
interest factors as to warrant either the disapproval of the 
agreement or the institution of an evidentiary hearing. 


The Broome County Chamber of Commerce has filed an answer 
stating that the Chamber has no objection to Eastern's application 
as long as Commuter's frequency of scheduled service is not reduced 
below that provided by the agreement. The Broome County Legislature | 
has filed a copy of its resolution supporting the application. 5/ 


37_For calendar 1906 Bastern carried only 6,428 on-line 0&D passengers 
at Binghamton,which ranked 73rd in passengers and 74th in RPM's among! the 
78 domestic and Canadian cities served by Eastern. 

4/ See Orders 69-4-137, dated April 30, 1969; 69-6-52, dated June 11,) 
1969; 69-6-56, 69-6-57, 69-6-59, dated June 12, 1969; 69-6-178, dated | 
June 30, 1969; and 69-8-76, dated August 13, 1969. 

5/ The New York State Department of Transportation filed a petition for 
Teave to intervene if an evidentiary hearing is granted. Since no such 
hearing will be granted, the petition for leave to intervene will be 
dismissed. | 


Under the agreement Eastern has the right to determine the terms of 
Commuter's insurance coverage as well as disapprove the insurer selected 
by Commri=c. Eastern has also agreed to underwrite the replacement service 
up to $15u,°%0 during the first three years of the contract. This raises 
a question of control under section 408 of the Act, as the agreement may 
give Eastern the indirect power to influence the operations of Commuter. 

We have decided to exempt Eastern from the requirements of that section. 

The agreement in question will not create a monopoly, restrain competition, 

or jeopardize another air carrier not a party to the transaction, nor will 

it be inconsistent with the public interest. In these circumstances, 
requiring Eastern to obtain approval under section 408 of the relationships 
involved would unnecessarily delay the implementation of the agreement and 
subject Eastern to unnecessary expense and would not be in the public interest. 


In view of the foregoing, the Board finds that (1) subject to the 
conditions hereinafter imposed, C.A.B. Agreement 20174 will not be adverse 
to the public interest or in violation of the Federal Aviation Act of 1958, 
as amended; (2) it is in the public interest to exempt Eastern from the 
requirements of section 408 of the Act to the extent that it would other- 
wise prevent Eastern from implementing such agreement; and (3) to the extent 
necessary to relieve Eastern of its obligation to provide services in excess 
of those provided for by the agreement, a temporary suspension of service 
by Eastern at Binghamton is in the public interest. 


The suspension authority granted herein will be subject to the condition 
that it will terminate immediately if the interim air service provided for 
in the agreement is not instituted or regularly provided. 


ACCORDINGLY, IT IS ORDERED THAT: 


l. C.A.B. Agreement 20174 be and it hereby is approved, subject to 
compliance by Eastern with the Reilway Labor Act and subject further to 
the following conditions: c 


(a) The amount and nature of any financial transactions 
between Eastern Air Lines, Inc., and Commuter Air Lines, Inc., 
should be appropriately appended to EFastern's Form 41 reports 
and so footnoted; and 


(>) Commuter Air Lines, Inc., shall, with respect to the 
operations conducted pursuant to this agreement, keep on deposit 
with the Board a signed counterpart of C.A.B. Agreement 18900, an 
agreement relating to liability limitations of the Warsaw Convention 
and the Hague Protocol, approved by Board Order E-23680, dated 
May 13, 1966, and a signed counterpart of any amendment or amendments 
to such agreement approved by the Board and to which the holder 
becomes a party; 
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| 

2, Eastern Air Lines, Inc., be and it hereby is temporarily exempted 

trom the provisions of section 408 of the Federal Aviation Act of 1958 to 
the extent necessary for the implementation of C.A.B. Agreement 20174; 


3. To the extent necessary to relieve Eastern Air Lines, Inc., of | 
its obligation to provide services in excess of those provided for by C.A.B. 
Agreement 20174, Eastern Air Lines, Inc., be and it hereby is authorized | 
to temporarily suspend service at Binghamton, N.Y., subject to the conditions 
(a) that Eastern Air Lines, Inc., shall not itself resume service at 
Binghamton without Board approval during the period in which Commuter Air 
Lines, Inc., is providing, pursuant to C.A.B. Agreement 20174, at least | 
three round trips daily (one on Saturdays, Sundays, and holidays) between 
Binghamton and Washington, D.C., and (b) that such suspension shall immedi- 
ately terminate if Commuter Air Lines, Inc., ceases to provide regularly; 
the services specified in (a) above; 


4. The authority granted in ordering paragraphs 1, 2, and 3 above | 
shall be effective for a period of three years unless sooner terminated | 
by the Board; . 

5. Philadelphia's request to withdraw its answer, be and it hereby 
is granted; 


6. Eastern Air Lines, Inc.'s motion for leave to file an amendment 
to its application be and it hereby is granted, and the petition of the : 
New York State Department of Transportation for leave to intervene be and 
it hereby is dismissed; and | 


7. This order may be amended or revoked at any time in the discretion 
of the Board without hearing. 


By the Civil Aeronautics Board: 


MABEL McCART 


Acting Secretary 


Under the agreement Eastern has the right to determine the terms of 
Commuter's insurance coverage as well as disapprove the insurer selected 
by Commi. Eastern has also agreed to underwrite the replacement service 
up to $15v,°%0 during the first three years of the contract. This raises 
a question of control under section 408 of the Act, as the agreement may 
give Eastern the indirect power to influence the operations of Commuter. 

We have decided to exempt Eastern from the requirements of that section. 

The agreement in question will not create a monopoly, restrain competition, 

or jeopardize another air carrier not a party to the transaction, nor will 

it be inconsistent with the public interest. In these circumstances, 
requiring Eastern to obtain approval under section 408 of the relationships 
involved would unnecessarily delay the implementation of the agreement and 
subject Eastern to unnecessary expense and would not be in the public interest. 


In view of the foregoing, the Board finds that (1) subject to the 
conditions hereinafter imposed, C.A.B. Agreement 20174 will not be adverse 
to the public interest or in violation of the Federal Aviation Act of 1958, 
as amended; (2) it is in the public interest to exempt Eastern from the 
requirements of section 408 of the Act to the extent that it would other- 
wise prevent Eastern from implementing such agreement; and (3) to the extent 
necessary to relieve Eastern of its obligation to provide services in excess 
of those provided for by the agreement, a temporary suspension of service 
by Eastern at Binghamton is in the public interest. 


The suspension authority granted herein will be subject to the condition 
thet it will terminate immediately if the interim air service provided for 
in the agreement is not instituted or regularly provided. 


ACCORDINGLY, IT IS ORDERED THAT: 


1. C.A.B. Agreement 20174 be and it hereby is approved, subject to 
compliance by Eastern with the Railway Labor Act and subject further to 
the following conditions: . 


(a) The amount and nature of any financial transactions 
between Eastern Air Lines, Inc., and Commuter Air Lines, Inc., 
should be appropriately appended to Fastern's Form 41 reports 
and so footnoted; and 


(>) Commuter Air Lines, Inc., shall, with respect to the 
operations conducted pursuant to this agreement, keep on deposit 
with the Board a signed counterpart of C.A.B. Agreement 18900, an 
agreement relating to liability limitations of the Warsaw Convention 
and the Hague Protocol, approved by Board Order B-23680, dated 
May 13, 1966, and a signed counterpart of any amendment or amendments 
to such agreement approved by the Board and to which the holder 
becomes a party; 
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2. Eastern Air Lines, Inc., be and it hereby is temporarily exempted 
trom the provisions of section 408 of the Federal Aviation Act of 1958 to 
the extent necessary for the implementation of C.A.B. Agreement 20174; 

| 

3. To the extent necessary to relieve Eastern Air Lines, Inc., of | 
its obligation to provide services in excess of those provided for by C.A.B. 
Agreement 20174, Eastern Air Lines, Inc., be and it hereby is authorized | 
to temporarily suspend service at Binghamton, N.Y., subject to the conditions 
(a) that Eastern Air Lines, Inc., shall not itself resume service at 
Binghamton without Board approval during the period in which Commuter Aix 
Lines, Inc., is providing, pursuant to C.A.B. Agreement 20174, at least 
three round trips daily (one on Saturdays, Sundays, and holidays) between 
Binghamton and Washington, D.C., and (bd) that such suspension shall inmedi- 
ately terminate if Commiter Air Lines, Inc., ceases to provide regularly, 
the services specified in (a) above; 


4h. The authority granted in ordering paragraphs 1, 2, and 3 above | 
shall be effective for a period of three years unless sooner terminated | 
by the Board; : 


5. Philadelphia's request to withdraw its answer, be and it hereby, 
is granted; 


6. Eastern Air Lines, Inc.'s motion for leave to file an amendment’ 
to its application be and it hereby is granted, and the petition of the | 
New York State Department of Transportation for leave to intervene be and 
it hereby is dismissed; and 


7. This order may be amended or revoked at any time in the discretion 
of the Board without hearing. 


By the Civil Aeronautics Board: 


MABEL McCART 


Acting Secretary 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 
on the 26th day of June, 1970 


Complaint of 


AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL 


ve : Docket 21591 
MOHAWK AIRLINES, INC. : 


ORDER DISMISSING COMPLAINT 


This case originated upon the complaint of the Air Line Pilots 
Association, International (ALPA) charging that Mohawk Airlines, Inc. 
(Mohawk) was a party to at least nine agreements or arrangements with 
air taxi operators providing for the replacement of Mohawk's certifi- 
cated air transportation service and seeking enforcement of the economic 


regulatory provisions of the Act and the regulations issued thereunder, 
allegedly violated thereby. 


ALPA's contentions in its complaint fall into three groups, the 
first of which relates to the alleged unlawfulness of these arrange- 
ments and agreements without prior Board approval under Sections 401 
and 408 of the Act. Therein ALPA urged that a transfer to noncertif— 
icated air taxi operators of certificated air transportation respon- 
sibilities has occurred without the requisite Section 401 findings (fit- 
ness, willingness, and ability) for the operator of the replacement serv- 
ice, and without approval of the "combined operations” under Section 408. 
In this regard ALPA asserted that the exemption authority contained in 
Part 298 of the Regulations did not permit this transfer without approval 
under Sections 401 and 408. In the alternative ALPA urged that if Part 
298 did permit the transfers in question, to that extent Part 298 was 
contrary to Section 416 of the Act. Further, ALPA urged that it was 
contrary to the public interest for the Board to acquiesce in certifi- 
cation by indirection with no public examination into fitness, by ap- 
proving a carrier's transfer of its certificated responsibilities to a 
third person. Touching again upon the lack of Section 408 approval, 
ALPA further urged that since no approval under Section 408(a)(1) for 
such''combined operation,” Mohawk has engaged in unfair and deceptive 
practices prohibited by Section 411 of the Act, by passing off the 
services of an air taxi operator as its own service. 


The next sect cf contentions raised by ALPA relate to safety. 
In this regard, ALPA urged that prior to consummating the arrange- 
ments or agreements for the assignment or transfer of air trans- 
portation services, Mohawk provided the service in question with 
aircraft conforming with Transport Category requirements under the 
Federal Aviation Regulations and performed the service under the 
Operating Requirements prescribed by Part 121 of those regulations. 
Such requirements, ALPA urged, were imposed by the Federal Aviation 
Administration in the interest of safety in air transportation, but 
that in all cases where air transportation services were provided by 
air taxi operators on behalf of Mohawk, the services no longer con- 
formed to the requirements, and were in fact governed by standards 
demonstrably lower than those which previously applied. 


ALPA's third and iinai set of contentions relates to labor 
problems. ALPA contended tnat by reason of the arrangements or 
agreements, Mohawk’s cupivyees represented by ALPA had suffered or 
would suffer termination of employment, furlough, loss of earnings 
or other damage to their employment rights and opportunities, Mohawk | 
having announced pubiicly chat effective December 1, 1969, its opera- 
tions would be reduced in volume and a substantial number of employees 
would be furloughed. ALPA further alleged that Mohawk had thus ef- 
fected a change in the'cxisting working condition of its employees 
without notifying ALPA, and that in no case had Mohawk refrained from 
changing the existing working conditions pending exhaustion of the | 
mandatory procedures prescribed in Section 6 of the Railway Labor Act, 
as amended. Further,ALPA alleged that it had requested conferences | 
with Mohawk as required by the Railway Labor Act to negotiate an 
agreement covering the changes, but that at all times since the re- | 
quest, Mohawk refused to participate in the conferences. Thus, ALPA: 
asserted, the consummation by Mohawk of the arrangements or agreements 
with air taxi operators constitute a violation, by Mohawk of Section 2, 
seventh, and Section 6 of the Railway Labor Act, as amended, and further, 
under Section 401(k)(4) of the Federal Aviation Act of 1958, Mohawk is 
in violation of a condition upon the holding of its certificate. Finally, 
ALPA complained that no protective labor conditions had been issued by 
the Board or made applicable to the arrangements or agreements. : 


Upon consideration of the pleadings, including Mohawk's answer, | the 
Director, BOE advised ALPA, pursuant to Rule 205, of his decision not to 
institute an enforcement proceeding since it did not appear to be in the 
public interest to do so, nor was it otherwise required. Basically,; the 
Director found that the issues raised by ALPA had been previously 
presented to the Board and decided adversely to ALPA's contentions. | 


ALPA's motion for review repeats its earlier contentions that 
arrangements for substitution of air taxi operators for certificated 
carriers cannot be justified under the Federal Aviation Act unless 
and until such air taxi operators are fully approved by the Board 
through a certification proceeding, and that Mohawk has refused to 
bargain with respect to the changes Mohawk has made in the terms and 
conditions of employment occasioned by Mohawk's arrangements with the 
air taxi operators, in violation of the Railway Labor Act and Section 
401(k) (4) of the Federal Aviation Act. 1/ Mohawk answered in opposi- 
tion to the motion for review that Mohawk and ALPA are currently en- 
gaged in bargaining on changes proposed by ALPA in the ALPA-Mohawk 
Labor agreement, which changes deal, inter alia, with the subject 
matter of ALPA'’s complaint in this proceeding, and that ALPA's other | 
contentions had already been ruled on by the Board adversely to ALPA's 
position. ¢ 


We have carefully considered the points raised by ALPA's motion 
for review and find that they are without merit and do not justify 
the institutién of an enforcement proceeding. ALPA's contentions are 
substantially similar to those it raised in connection with various 
‘other agreements between certificated carriers and air taxi operators 
previously filed with the Board. The Board has dealt with those con- 
tentions in previous orders, and we believe our findings in those orders 
are dispositive of ALPA's contentions. 2/ Moreover, we would dismiss 
ALPA's motion for review and dismiss its complaint in regard to certain 
of the agreements in question because of ALPA's attempt to relitigate 
issues already decided by the Board. 3/ “ 


1/ The motion for review did not urge ALPA's contentions with 
respect to safety advanced in its complaint. 


2/ See Orders 69-4-137, April 30, 1969; 69-6-52, June 11, 1969; 
69-6-56, 69-6-57, 69-6-59, June 12, 1969» 69-6-178, June 30, 1969; 
69-8-76, August 13, 1969; 69-12-39, December 8, 1969; 69-12-73, 
December 16, 1969; Order 70-1-130, January 27, 1970; and Order 70-2-23, 
February 6, 1970. Those orders also dealt with contentions raised in 
ALPA's complaint but not pursued in its motion for review. 


3/ For example, in Order 69-4-137 we approved, as the Director 
correctly noted, C.A.B. Agreement No. 20606 (dated September 26, 1968), 
which superseded C.A.B. Agreements 20409 and 20409-A-1 (dated June 22, 
1968 and July 26, 1968, respectively), but determined not to adjudge 
Railway Labor Act issues there. See Order 69-4-137, p. 1, n. 1 and p. 2, 
n.3. Subsequently, as the Director again correctly noted, ALPA sought 
institution o£ an enforcement proceeding in Docket 20445 based in part 
upon these three agreements and C.A.B. Agreement 20607 (dated October 3, 
1968) now challenged here. The Director, considering Railway Labor Act 
issues as well as other issues raised therein, determined that the 


(Footnote continued. ) 
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We turn to certain specific issues raised by ALPA to make clear, | 
once again, that the Board has not allowed a violation of Section 401 | 
of the Act. ALPA's contentions seem to be that by allowing dis- 
continuance of Mohawk's services subject to the existence of provision: 
for air taxi services, the Board has allowed air taxis to perform the . 
certificated services. Clearly, this is not so. Mohawk's certificated 
operations, which may be provided either with large aircraft or with | 
air taxi class craft, cease under the suspension order, and all that 
remains is the possibility of their later reinstatement. The air taxis 
provide service in their own right and even upon resumption of certif- 
dicated operations, the air taxis would be free to continue their 
service. 


Turning finally to ALPA's contentions regarding alleged Railway 
Labor Act violations, we note that ALPA asserts as grounds for its 
motion to review, the alleged failure of Mohawk to bargain with it 
on changes in terms and conditions of employment resulting from its | 
arrangements and agreements with air taxi operators. The Board has not 
excused Mohawk from compliance with the Railway.Labor Act, but there is 
no basis on the pleadings before us to conclude that it may have violated 
that Act or Section 401(k) of the Federal Aviation Act. Mohawk's opposi- 
tion to the motion for review affirmatively states that "Mohawk and ALPA 
are currently engaged in bargaining on changes proposed by ALPA in the 


—_———— LT ( 
(Cont'd) institution of an enforcement proceeding would not be in the’ public 
interest and was not otherwise required. His decision became that of} 


the Board by operation of law. Having failed to perfect a motion to | 
review by the Board in timely fashion and having failed to seek 
statutory review by the Courts within the time permitted by Section 

1006 of the Act, ALPA should not, in all procedural fairness, be allowed 
to reopen such issues here. Its earlier attempt to do so was rejected 
in Order 70-2-23, where the Board dismissed the issues raised by ALPA 
with respect to its complaint against Mohawk in Docket 20445 as moot | 
inasmuch as ALPA had moved to withdraw its complaint after the Director 
of the Bureau of Enforcement refused to institute a formal investigation. 
Further, ALPA does not challenge the Director's determination that the 
remaining five agreements challenged here had already been approved by 
the Board in Orders 69-12-73, 70-1-130, and 70-2-23 in which the Board 
discussed and rejected ALPA's identical contentions. We note, however, 
that our approvals were conditioned upon compliance by Mohawk with the 
provisions of the Railway Labor Act. Also, certain of the suspensions 
were approved pendente lite subject to further determination in enforce- 
ment proceedings (see Order 69-12-73, pp. 6-7). 
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ALPA-Mchawk labor agreement, which changes, among other matters, deal 
with the subject matter of ALPA's complaint in this proceeding." ALPA 
has not taken exception to this statement. Moreover, Mohawk's verified 
answer to the complaint that the agreements had effected adversely the 
employment opportunities of Mohawk's employees stated that there had 
been an increase in the number of pilots employed by Mohawk, in pilot 
training and in hours flown. ALPA has offered no information to 
support its bare assertions to the contrary. We agree with the 
Director that it would be imprudent to institute an enforcement pro- 
ceeding based on such bare allegations without any indication of cir- 
cumstances or other supporting information, particularly in the light 
of specific factual assertions to the contrary. 


Under the circumstances here present, we find that the complaint cf 
ALPA does not state facts which warrant an investigation or other ms 
action by the Board and we shall order its dismissal. 

ACCORDINGLY, IT IS ORDERED: 


1. That ALPA's motion for review of the decision of the Director, 
BOE,in Docket 21591 be and it hereby is in all respects denied ; and 


2. That ALPA's complaint in Docket 21591 be and it hereby is 
dismissed. 


By the Civil Aeronautics Board: 


HARRY J. ZINK 


Secretary 
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DISCUSSION 


I. 


Respondent Board and Intervenor air carriers alike have misconceived the 
issues before the Court. In their briefs, they contend that ALPA “appears to 
rest its case upon the asserted invalidity of Part 298 [of the Board’s regulations] Sad 


(Board’s typewritten brief, p. 19) and, that “ALPA has asked this Court to 

. . . hold invalid a regulation [Part 298] of the Civil Aeronautics Board. . .” 
(Intervenors’ typewritten brief, p. 12). Upon this foundation, the Board and 
the carriers build arguments designed to show that ALPA has brought its case 
to the wrong court at the wrong time. The foundation is faulty; ALPA does 


not attack the regulation itself. 


The cases now before the Court are petitions to review specified Board 
orders, and ALPA has’ not asked for relief beyond the issues posed therein. 
Those orders, representative of a series of recent Board orders, embody and 
illustrate a new Board’ policy. As one of the members of the Board himself 
characterizes the new program, it is “the matter of substitution of third level 
commuter airlines for'the services of scheduled certificated carriers . . . to date, 
the Board has made no specific policy declaration as to the types of markets 
in which it will permit these substitutions but rather is developing a policy on 


a case-by-case basis.””! 


Since the Board has chosen to articulate its doctrine in case-by-case adjudi- 
cation, ALPA is compelled to seek judicial review thereof in a similar manner. 
We may assume, arguendo, that Part 298 is valid and that air taxis are not gen- 
erally engaged in transportation services wholly without lawful authority. The 
question posed here is whether the specific form of transportation service au- 
thorized by the instant Board orders goes beyond the scope of the powers 
Congress vested in the Board. 


In addressing that issue, ALPA showed in its opening brief that Congress 
conditioned the Board’s power to grant exemptions—like the Part 298 exemp- 
tion to air taxis—upon certain preliminary findings. The statutory language, 
we showed, requires the Board to find that “unusual circumstances affecting 


the operations” of such carriers, or the “limited extent” of their operations, 


1 Address by the Honorable Robert T. Murphy, Member, Civil Aeronautics Board, before 
the Governor’s Transportation Conference, Casper, Wyoming, August 25, 1970. 


would make certification an “undue burden’ and “not in the public interest.” 
The legislative history, we showed, demonstrated that Congress had procedural 
relief in mind for irregular and occasional operations, incidental to the basic 
transportation system, and of little economic impact. Finally, we demonstrated 
that the instant Board orders would permit an exempted classification of small- 
airplane carriers—the air taxis—to perform regular, substantial, scheduled service, 
in replacement of service by certificated carriers, at points long part of the 
certification process. In our view, that demonstration compels the invalidation 
of said Board orders. Whether the Part 298 exemption itself remains legitimate 
is another question for another day. : 


In detailing the growth of the air taxi industry, the regularity and frequen- 
cy of their flights, and the financial and industrial impact of their substitution 
for certificated carriers, ALPA may well have generated a wider inquiry. The 
facts and arguments raised in response to the instant orders could, doubtless, 
be employed in support of a challenge to the validity of Part 298 itself. But 
there is neither reason nor rule requiring preliminary inquiry into the validity 
of the underlying regulation when the gravamen of the Board’s error relates to 
its unlawful extension in the instant cases. 

| 


Il. 


The Board’s brief contains several other misstatements which warrant reply. 
Thus, according to the Board counsel, the instant orders were “entered upon 
the premise that the Board was no more required to relicense the ait taxi op- 
erators than it would have been to relicense a certificated air carrier entering 
into a similar arrangement with Mohawk” (Board’s typewritten brief, p. 20). 
The quoted statement is either wholly irrelevant or plainly erroneous, depend- 


ing upon what counsel means by “relicensing”’. 


Section 401(h) does permit the Board to “transfer” a certificate without 
a hearing. But this has no bearing on the instant cases. If Mohawk sought to 
transfer its certificate here to TWA, for example, the public would at least 


have the protection afforded by the fact that TWA was once found, after no- 
tice and hearing, to be “fit, willing and able to perform”. Section 401(d)(1). 
Air taxis, of course, have never been required to participate in such a proceed- 


ing. And the Board has not purported to transfer any certificates to them. 


If, on the other hand, counsel’s reference to “relicensing” connotes the 
grant of some other authority—without a certificate—to engage in regular air 
transportation at the described certificated points, this reference necessarily 
must be to exemption authority. But we have shown at length that the pre- 
requisite findings for such a drastic exemption have never been made, and can- 
not be made. 


Next, Board counsel asserts that Mohawk’s certificate “remains unimpaired”; 
Mohawk has “merely been authorized to temporarily suspend service . . .” (Brief, 
p. 20). If the Board’s instant orders did no more than that, this would be a 
wholly different case. It is clear and undisputed, however, that the Board’s in- 
stant orders expressly condition Mohawk’s suspension of service upon the im- 
mediate substitution of air service by named air taxi operators at specified man- 
datory levels. See ALPA’s brief, p. 11; Board brief, pp. 8-13. As one Board 
member points out, “These substitution arrangements take several different 
forms... In all cases, however, when the Board authorizes suspension by 
the certificated carrier, it conditions the suspension upon the maintenance of 


a given level of service by an air taxi operator.’ 


The difference between “mere” suspension and suspension with air taxi 
substitution is crucial. From the point of view of the affected community, it 
may mean the difference between having air transportation service and not hav- 
ing it. From the Board’s point of view, the absence of any willing substitute 
may dictate against relieving the certificated carrier of its immediate financial 
burdens. Compare Board Order 70-9-104, dated September 21, 1970, denying 


2 Address by Member Murphy, cited supra, p. 2. 


the applications of Allegheny and Eastern for suspension of service at ‘Wilming- 


ton, Delaware, in the absence of a willing air taxi substitute.? And, from the 
air taxi operator’s point of view, absence of the certificated carrier’s subsidy, 

assistance or cooperation may spell the difference between a promising financial 
| 


venture and a dubious one. 
| 


Most important, of course, is the difference between a mere suspension 
and a suspension plus substitution when viewed in terms of statutory require- 
ments. As we showed in our opening brief, there are limits upon the; Board’s 
powers to exempt air taxi operators. Such limits cannot be circumvented by 
ignoring the fact that the instant orders significantly alter and, indeed, are con- 
ditioned on increasing the scope of air taxi operations, beyond both the statu- 
tory exemption scope and the contemplation of the Part 298 regulation. Why 
and whether such an enhanced operation needs exemption from the certificate 


process remains a question the Board has still not answered. 


Since the whole purpose of the Part 298 exemption itself was to provide 
authority for incidental, occasional and irregular service, the Board effectively 
violates its own doctrine, as well as the statutory scheme, by ignoring in these 
cases the difference between substitution and suspension. “The unregulated air 
taxis are intended to supplement, not supplant, the certificated Byateras TAG 
Airlines, Inc., Docket 19139, Order No. 69-8-165, p. 8 (August 29, 1969). 
Where, as here, the unregulated carrier is permitted to supplant a certificate 
holder, references to the need for administrative flexibility (Board brief, p. 21) 
will not excuse the failure to follow the instructions of the statute. CAB. v, 
Delta Air Lines, 367 U.S. 316, 325. | 


34 copy of Board Order 70-9-104 is reprinted infra as an appendix to this Reply Brief. 


CONCLUSION 


For the reasons stated herein, and in ALPA’s opening brief, the Court 


should grant the petitions for review. 


Respectfully submitted, 


GARY GREEN, Director 
Legal Department 
Air Line Pilots Association, Int’l. 


ARTHUR HOROWITZ, Attorney 
Legal Department 
Air Line Pilots Association, Int'l. 


DAVID NEVINS, Attorney 
Legal Department 
Air Line Pilots Association, Int’l. 


HENRY WEISS 
ROBERT S. SAVELSON 
Cohen, Weiss & Simon 
Counsel for the 
Air Line Pilots Association, Int'l. 
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pursuant to Part 205 of the Board’s 
Economic Regulations for a temporary 
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Delaware on Routes 5 and 6. 


ORDER DENYING TEMPORARY SUSPENSIONS | 


On March 6, 1970, Allegheny Airlines, Inc. (Allegheny), filed an applica- 
| 
tion, Docket 21988, requesting authority to temporarily suspend service at Wil- 
mington, Delaware, until 60 days after final Board decision on its concurrently 
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Adopted by the Civil Aeronautics Board 
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on the 21st day of September, 1970 


Application of 
| 
Docket 21988 


ALLEGHENY AIRLINES, INC. 


pursuant to Part 205 of the Board’s 
Economic Regulations for a temporary 
suspension of service at Wilmington, 
Delaware on Route 97. 


we oS a ow aS 


Application of 


EASTERN AIR LINES, INC. Docket 22050 


pursuant to Part 205 of the Board’s 
Economic Regulations for a temporary 
suspension of service at Wilmington, 
Delaware on Routes 5 and 6. 


ORDER DENYING TEMPORARY SUSPENSIONS 


On March 6, 1970, Allegheny Airlines, Inc. (Allegheny), filed ari applica- 
tion, Docket 21988, requesting authority to temporarily suspend service at Wil- 
mington, Delaware, until 60 days after final Board decision on its concurrently 
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filed application in Docket 21987 to delete Wilmington from Allegheny’s certi- 


ficate of public convenience and necessity for route 97. 


On March 26, 1970, Eastern Air Lines, Inc. (Eastern), filed an application, 
Docket 22050, requesting authority to temporarily suspend service at Wilming- 
ton, Delaware, until 60 days after final Board decision on its concurrently filed 
application in Docket 22049 to delete Wilmington from Eastern’s certificate of 


public convenience and necessity for routes 5 and 6. 


In support of its application Allegheny alleges, inter alia, that despite Al- 
legheny’s efforts to improve the traffic response at Wilmington, the traffic has 
diminished during the past five years;! that traffic has been diverted from Al- 
legheny to high-speed, limited-access highways, the Penn Central Metroliner, and 
the Philadelphia Airport;? and continued service there will result in an operat- 
ing loss of $106,995 and a subsidy need of $140,525 in 1970. In addition, 
Allegheny states that the Wilmington-Washington market does not need Alle- 


gheny, since Eastern is the dominant carrier.> 


In support of its application Eastern alleges, inter alia, that it has suffered 
substantial operating losses due in large part to the shorthaul characteristics of 
Wilmington traffict and the proximity of the Philadelphia Airport; that Allegheny 
would achieve an opetating profit and a subsidy reduction if Eastern were sus- 
pended and Allegheny were left as the sole certificated carrier at Wilmington; 


1 Allegheny currently provides Wilmington with service primarily to Washington and Bos- 
ton on its North-South segment 2, the only segment on which Wilmington is certificated. 


2 41 miles and 40 minutes driving time from downtown Wilmington, which will be re- 
duced to 25-30 minutes at the completion of I-95. 


3 In the year ended September 30, 1969, Eastern enplaned 16,192 Wilmington passen- 
gers, compared with only 3,060 Allegheny enplanements at Wilmington. Wilmington is on 
Eastern’s Route 5 which extends from Boston to Washington and points south and west of 
Washington. Allegheny alleges that in effect Eastern’s Route 5 between Boston and Wash- 
ington duplicates Allegheny’s segment 2. 


4 Almost one-half of Eastemn’s traffic is in the Washington market which is less than 100 
miles. 
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that Allegheny, a short-haul specialist, is better equipped to serve Wilmington’s 
traffic; and that despite Eastern’s developmental efforts over the past four years 
to develop the traffic potential, Eastern’s total Wilmington traffic> is ‘insuffi 
cient to support profitable operation. 


Answers in opposition to both applications were filed by the Board of 
Transportation of New Castle County, Delaware (New Castle).© Eastern filed 
an answer in opposition to Allegheny’s application and Allegheny filed! an an- 
swer in opposition to Eastern’s application. Allegheny and Eastern each filed 
a motion for leave to file a reply to New Castle’s answer.’ New Castle and 
Delaware filed an answer to Eastern’s motion for leave to file a reply.® Also, 
Eastern filed a motion for an expedited hearing on its applications in Dockets 
22049 and 22050. 


| 
Upon consideration of the pleadings and all the relevant facts, we have de- 


cided to deny the suspension applications. Neither carrier has made a sufficient 
showing to warrant the requested relief. The question of the responsibilities of 
Allegheny and Eastern with respect to Wilmington service is not one of first 
impression. Thus, in two previous evidentiary proceedings? the Board concluded 
that both Eastern and Allegheny should continue to serve Wilmington; ‘that Wil- 
mington was an important traffic-generating point despite the proximity of the 
Philadelphia Airport; and that the carriers would generate more traffic at 


5 20 passengers per flight on its 88-seat DC-9 aircraft. 


§ The Delaware State Chamber of Commerce (Delaware) joined in opposition to Eastern’s 
application. 


7 We will grant the motions to file late answers. 


8 American Airlines, Inc. (American) and Trans World Airlines, Inc. (TWA), both filed 
pleadings which do not oppose the applications herein, provided that neither carrier (if either 
or both suspensions are granted) be made to resume service at Wilmington, which was sus- 
pended by Order E-14740, dated December 15, 1959, for American and Order E- 7294, dated 
April 10, 1953, for TWA, as long as Allegheny provided service at Wilmington. In nish of 
our conclusions, we find it unnecessary to resolve these questions. 


9 Eastern Redesignation Case, Order E-22981, December 8, 1965; Allegheny Seen 
Eight Renewal Case, Order E-25192, May 25, 1967. 
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Wilmington if they improved the quality of their service. We find no reason 
on the basis of the pleadings before us to now conclude that, notwithstanding 
our previous determinations made on evidentiary records, either carrier should 


be authorized to terminate its service at Wilmington. 


With respect to Eastern, we note that at the time Eastern’s authority at 
Wilmington was continued in 1965 the carrier was generating approximately 10 
O&D passengers at Wilmington and that this traffic has increased in 1969 to 
approximately 81 daily passengers. It therefore appears that Wilmington traffic 
has responded to the improved service which Eastern has provided after 1965. 
In these circumstances we believe that the improved traffic response by Wilming- 
ton justifies Eastern’s cost of providing service and that a suspension is not war- 


ranted. 


In the Allegheny Segment Eight Renewal Case, Order E-25192, May 25, 
1967, in which we renewed Allegheny’s authority at Wilmington on a perma- 
nent basis, we indicated that it was desirable for Allegheny to provide a min- 
imum of two daily round trips in the Washington, New York, and Boston mar- 
kets and that the service should be spaced during the day to accommodate 
early morning and afternoon traffic. Allegheny’s service has not measured up 
to these expectations.!° Under these circumstances, we find no warrant for 
permitting Allegheny to terminate its Wilmington service. 


10 Allegheny provided no single-plane service in the Wilmington-Boston market during 
1967, 1968 and the first half of 1969. From January 1967 to date, Allegheny did not 
provide two round trips in the Wilmington-New York market except during the period April 
27 to June 14, 1969. Allegheny provided no service at all in this market from January to 
May 25, 1968, and from June 14, 1969, to date. When Allegheny operated its one round 
trip between Wilmington and New York or Newark, both flights operated during the incon- 
venient mid-day hours. In the Wilmington-Washington market, in which Allegheny carried 
13,140 O&D passengers in 1965 (36 passengers a day), Allegheny has provided two round 
trips, but it has provided no early morning service to Washington, and no early moming or 
late aftemoon service to Wilmington since 1967, except for brief and sporadic periods. 
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Further, in view of the two extensive hearings held within the past five 
years, wherein the Board concluded that both Eastern and Allegheny should 
continue to serve Wilmington,!! we find no basis for hearing Eastern’s suspen- 
sion of service at Wilmington or the deletion of Wilmington from Eastern’s 


certificate of public convenience and necessity for routes 5 and 6 at this time. 
| 
ACCORDINGLY, IT IS ORDERED THAT: 
| 
1. The applications of Allegheny Airlines, Inc., Docket 21988, and East- 
ern Air Lines, Inc., Docket 22050, be and they hereby are denied; 


| 
2. The motions of Allegheny Airlines, Inc., and Eastern Air Lines, Inc., 
for leave to file otherwise unauthorized documents, be and they hereby are 


granted; and 


3. The motion of Eastern Air Lines, Inc., for an expedited hearing in 


Dockets 22049 and 22050, be and it hereby is denied. 


By the Civil Aeronautics Board: 


HARRY J. ZINK 
Secretary 


(SEAL) 


1] Eastern Redesignation Case, supra, and Allegheny Segment Eight Renewal Case, supra, 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 24,062, 24,063 and 24,226 


AIR LINE PILOTS ASSOCIATION, INTERNATIONAL, 
Petitioner, 
v. ; 


CIVIL AERONAUTICS BOARD, 


Respondent, 


MOHAWK AIRLINES, INC., ET AL., 
Intervenors. 


PETITION BY RESPONDENT 
FOR REHEARING 
| 
The Civil Aeronautics Board petitions the Court to rehear these 
cases and to modify or clarify its decision. The grounds for rehearing 
| 


are (1) that the substantive bases for the Court's decision were neither 
briefed nor argued to the Court, and (2) the intent and application of 
| 


the Court's decision are not clear to the Board or the affected industry. 


In view of the apparent major reversal of regulatory policy embodied in 


the Court's decision and the adverse effects it has upon the air taxi 
i 
industry (including commuter carriers), local service carriers, and the 
| 
development of regulatory policy by the Board, both from the ruling it- 


self and the uncertainty it engenders, the Board believes that the matter 
| 


should be reheard, with written and oral argument directed to the bases 


| 
of the Court's decision and the problems arising therefrom. 


The Court's Decision 


The Court summarized its holding as follows (p. 9): 
"We hold, in sum, that, when a non-certificated carrier 
substantially takes over the route of a certificated carrier, 


1/ Page references are to the Slip Opinion. 


=e 

there is need for a hearing to determine whether the statutory 

conditions for exemption from certification, which were pre- 

sumably present when the exemption was granted, continue to 

exist. We leave open, for determination on a case-by-case 

basis as new fact situations arise, the difficult question 

of what other situations might call for such a hearing." 

The "basic premise" for this holding, said to be implicit in American 
Airlines v. C.A.B., 98 U.S. App. D.C. 348, 235 F.2d 845 (1956), was the 
view that "an exemption remains valid * * * only so long as the statu~ 
tory prerequisites for its grant * * * continue to be valid" (p. 4). 
“The central issue", the Court went on, "is whether the non-certificated 
carriers can continue to operate under their preexisting exemptions, 
given the changes in their operations contemplated by the orders" (p. 5). 
"since there are no findings on these issues [previously stated to be 
'(1) whether certification would be an undue burden on the carriers, and 
(2) the public interest in certification'],. we remand for hearing and 
determination with respect to them" (p. 6). 

The Court recognized the difficulties that would be created if a 
hearing to determine the continuing validity of an exemption were re- 
quired whenever an exempt carrier provided new or increased services, 
and made no attempt to resolve them, but concluded that in situations 


where the services of the exempt carriers replaced previously certifi- 


cated services (for which findings of public convenience and necessity 


and the fitness of the carriers presumably had been made) then "there 


is a presumption in favor of certification which requires that the Board 
conduct hearings to reexamine the validity of the non-certificated 


carrier's exemption" (p. 8). 


= x) 
Finally, addressing itself to ALPA's contention that the Board 


should not have denied its request in No. 24,226 for labor protective 


conditions without a hearing, the Court declined to determine whether 
| 


protective conditions should have been imposed or a hearing should have 
been conducted initially, but held that if the Board concludes after the 
hearings on remand that the exemption authority of the air taxi operator 


is valid, then a further hearing should be conducted on the need for 


| 
protective labor conditions. This conclusion was reached because the 


effect of the certificated carrier's suspension could be determined on 


the basis of several years' experience and because "of the Board's con- 
cession that protective conditions have been imposed in other cases in- 


volving suspension of service" (p. 12). 
Points of law and fact which in the opinion of the. 
Board the Court has overlooked or misapprehended | 


The Board's position, hereinafter explained in greater detail, 


can be succinctly stated. The Court has misconceived the place of the 


Board's exemption powers under Section 416 in the statutory scheme of 
the Federal Aviation Act and the nature of the issues which are presented 


thereunder. The practical result is to cast doubt on the over-all valid- 


ity of the authority of a large and important segment of the air trans- 


port system. This result was unnecessary to assure adequate administrative 


action. Without impugning the legality of -the commuters’ -basic authority, 


the question whether they can "ably provide . . ." (p. 8) replacement 
service--the factor with which the Court apparently was especially con-= 


cerned~-can be and was resolved by the Board in scrutinizing the requests 


= fe 
for suspension and approval of support agreements. Moreover, the 
Court's basic reliance upon the American Airlines case was misplaced 
because, unlike this case, it involved a change in operations brought 
about by the award of a new exemption which was itself the subject of 
the review proceeding. 

Specifically, we respectfully submit that the Court erred in the 
following particulars: 


1. Modifying, in effect, Part 298, the Board's exemptive regula- 


tion, although purporting not to pass upon its validity; it thereby 


created a new class of air taxi operators comprising those which re- 
place certificated services, and excluded this newly defined class 
from the benefits of such regulation, apparently requiring them in- 
stead to engage in ‘hearings on issues basically indistinguishable from 
those under Section 401 of the Act, and thus deprived them of the 
benefits of Section 416 of the Act. 

2. Concluding that the validity of an exemption for an air taxi 
to operate in substitution for a certificated carrier may only be 
established after hearing and with proof of the fitness and ability of 
the air taxi operator. 

3. Misapprehending the relative importance to the operations of 
the certificated carriers and the public of the services to the points 
suspended and assumed by the non-certificated carriers; such points are 
not the “route of a certificated pee not the subject of a 
—_ 2/7 Attachment A is a system map of Mohawk Airlines. Attachments 
B and C are maps collectively showing the routes of Northeast Airlines. 


The relationships of the suspended points to the "routes" of the 
carriers is apparent therefrom. 


sfc 
| 

separate certification hearing, or separate findings as to convenience 
3/ 

and necessity or fitness and ability. : 


4. Overlooking the fact that in permitting the suspension-sub- 
stitution arrangements the Board, although not holding evidentiary 
hearings, examined the situations with care to insure the public 
protection in the quantity and quality of services to be pentececs 

5. Overlooking the fact that ALPA‘s challenge to the orders 
under review does not properly raise any issue as to the continuing 
validity of the exemptions, but that ALPA could have and aeonerte 


should have raised such issues by challenging the exemptive regulation 


or petitioning the Board to terminate the exemptions under 298.13. 


6. Failing to explain adequately the usage intended for the word 


“hearing" as employed in its decision, i.e., to indicate whether it 
contemplated an evidentiary hearing as though required by statute or 
whether it merely contemplated procedures for participation by the 
parties adequate to the disposition of the issues to be decided. 

7. Failing to uphold as a reasonable exercise of discretion the 
Board's refusal to impose labor protective conditions because the sus= 
pensions did not have "general and system-wide impact on employees", but 
instead providing for a "hearing" on remand even though there were no 
unresolved facts crucial to the Board's determination of policy. 

3/ Not infrequently the points were first certificated under the 
"erandfather" provision of the original Civil Aeronautics Act of 1938 
(Section 401(e), 52 Stat. 987). For example, all of the points involved 
in No. 24,226 (Augusta, Waterville, Lewiston and Auburn) were certifi- 
cated under such provisions, Boston-Maine Airways, Grandfather Certifi- 


cate, 1C.A.A. 145 (1939). Under those provisions no findings of public 
convenience and necessity or fitness were required or made, 
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8. Resting its determination with respect to protective conditions 
on the Board's concession that such conditions were appropriate in sus- 
pension cases, since the Board neither intentionally made nor makes such 
concession. 

ARGUMENT 

1. The Court’s reliance on the American Airlines case is misplaced. 

The basic premise underlying the Court's decision, namely that "an 
exemption remains valid only so long as the statutory prerequisites for 
its grant . . . continue to be valid", (p. 4), rested upon American Air~ 
lines v. C.A.B., Supra, 235 F.2d 845, a case which the Court said "amply 
supports, if indeed it does not require, the disposition we make of these 
cases" (p. 9). A brief analysis will demonstrate, we think, that the 
case affords no such support. 

American involved a Board order granting a new exemption to a new 
class of carriers) the supplementals, authorizing services not theretofore 
mateantece The'Court held that the Board had made inadequate findings 
to support that exemption. 

There are several critical distinctions between American and this 
case. In the first place, American involved a direct challenge to the 


basic exemption itself, a type of challenge the Court properly said would 


be inappropriate here. Moreover, in American there was not only an 


——— 

4/ Prior to the order involved in American, there had been a class 
of carriers, the large irregulars, operating pursuant to an exemption 
regulation which prohibited regularly scheduled service. The order under 
review in that case changed this. It established the classification 
“supplemental air carriers" and enlarged the authority so as to permit 
regularly scheduled service. 
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expansion of the carriers' operations, but it was a new exem tidn, 
properly before the Court for review, which authorized the change. 

Here, in sharp contrast, the Court granted that the orders under review 
“did not alter or enlarge" the authority conferred by Part 298. Thus, 
American is materially different from this case, and only by entertain- 
ing a challenge to the exemption itself, a course not followed before 
the Board and which the Court said it would not follow, could the orders 
be found defective for want of exemption findings. The Court's error 
was in requiring such findings in a case which, unlike American, did not 


5/ 
involve the validity of the exemption itself. 


| 

2. ‘The Court misconceived thé place of exemption authority in 
the regulatory scheme, in effect modified Part 298 so as to exclude 
commuter services where a certificated carrier has previously operated 
unless there is, in effect, compliance with Section 401. as a condition 
precedent to exemption from it, thereby unnecessarily undermining the 
stability of an entire industry where there exist appropriate statutory 


means for making the determinations the Court deemed necessary. 


Section 416 is not in terms nor usage confined to short-term authori- 
zations subject to continuing reexamination on either a general or an ad 
hoc basis, Rather, it is an affirmative regulatory tool for authorizing 
service as valid and as important as certificated service, and hence 


entitled to, indeed requiring, stability. 


Granted, carriers certificated under Section 401 are the backbone 


of the national air transportation system. At the same time, the 


Section 416 power to establish classifications of carriers and ito exempt 
members of a class from the certificate requirement is no less a part 


5/ Had there been a proper direct attack upon Part 298 insofar 
as it applies to substitute services, or had there been a petition under 
Part 298.13 to terminate the exemption, the Board, and later the Court, 
could properly consider whether the principles of American were applicable. 


= = 
of the statute than Section 401 and it has an important place in the 
over-all statutory plan. "It is clearly desirable that the Board be 
able to formulate general exemptive regulations which apply to a class 
of air carriers and authorize them to operate within certain limits" 
(p- 6). To this we add that the Court long ago held that the opera- 
tions of such non-certificated carriers are "as legal and proper as. . 
the operation[s}] of certificated carriers." Seaboard & Western Airlines 
v. C.A.B., 86 U.S. App. D.C. 64, 181 F.2d 515, 518 (1950). 

There are certain necessary corollaries to this which the Court has 
failed to take into account. The air taxis and commuters, which comprise 
a large industry--there are more than 4,000 such carriers--playing a vital 


role in the air transportation system, exist today because of perfectly 


lawful investment made in reliance upon the exemption. Cf. Standard Air~ 
6/ 


lines v. C.A.B., 85 U.S. App. D.C. 29, 177. F.2d 18 (1949). This 
"desirable" (p. 6) result of the exercise of the Section 416 power can 
only be achieved and maintained if the carriers operating thereunder have 
a reasonable degree of security of authority. Moreover, exemptions, no 
less than certificates, are licenses within the meaning of the Administra- 


tive Procedure Act (5 U.S.C. 551(8)) and elaborate procedures are required 
7 


before they can be terminated. 


————————————————— 
6/ Related industries also depend upon it, e.g., aircraft manufacturers. 


7/ See, the cases cited at page 19 of the Board's brief and 5 U.S.C. 
554-558. 
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The statute does not contemplate a continuing affirmative program 
on the part of the Board to bring all within the certification provisions 
at the earliest moment. A requirement that the Board reexamine the "con- 
tinuing validity" of Part 298 on a "case-by-case basis" (p. 9) whenever 
activities clearly falling within it are called into question is object- 
jonable as a practical matter. The objection is not "administrative 
burdens" for the Board (p. 7), but the large question mark thus written 
across the authority of a whole industry, authority the statute empowers 
the Board to grant and which must have reasonable stability if it is to 
serve its purpose. To be sure, the Court's immediate holding is in terms 
limited to the type of case at hand, It strongly suggested, however, that 
there may well be many other types of situations calling for similar re- 
examination of Part 298, and underlying the opinion is the general view 
that exempt carriers should be brought within the certificated system as 


soon as possible if they are to continue to operate at all. Such a broad 


but vague and ever present threat to investment made in reliance on Part 


298 is bound to have an inhibiting, if not erosive impact, on a signifi- 


cantly important transportation industry. 
} 
Nor was the Court's error confined to a misconception of the 


character and place of exemption authority in the regulatory scheme. 

The operations in question are covered by Part 298 (p. 5) and the valid- 
ity of Part 298 was not properly in issue. Nevertheless, the Court ruled 
that Part 298 will not suffice for these operations (and perhaps many 
others which it presently authorizes) at least without reexamination and 


findings with respect to "the public interest in certification in these 
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circumstances," as “distinct from the public interest in having the 


services provided" (p. 6). It thus followed precisely the course it 
said it eschewed from the beginning, holding Part 298 invalid at least 
unless reexamined, as to an entire class of operations (replacement 
services) literally within its coverage. 

More significantly, the Court ruled that the additional findings 
must be made becausé¢ points had "previously [been] the subject of the 
certification process" (pe 7) and the certificated carriers had passed 
muster under the "fitness" standard of Section 401. The Court stated 
in this connection that the statute contemplates service whenever possible 
by carriers found to have met the fitness test and that it was the lack 
of such a finding in a case such as this which dictated reexamination of 
the validity of Part 298 to consider "the public interest in the certifi- 
cation process." Thus, the Court erroneously imports into Section 416 the 
fitness standard of Section tie 

The decision in this respect also is wholly unnecessary to assure 
proper administrative review. The provisions of the Act under which the 
Board acted in this case, i.e., Section 401(j), relating to authorizations 
for suspension of service, and Section 412, governing approval of agree- 
ments, both require the Board to make "public interest" determinations. 
These provisions obviously are broad enough to permit Board scrutiny of 
the arrangements to assure that the service will be "ably provided" 

(p- 8). 


ee 
8/ This is in direct conflict with American Airlines, Inc. v. 
C.A.B., 178 F.2d 903 (C.A. 7, 1949). 
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Moreover, the Board in fact very carefully scrutinized the arrange- 
ments in this case to assure that the public would be adequately served. 
It found that service would be "ably provided" (p. 8) by the commuters, 
all well-established and experienced operators with a solid history of 
successful operations in these very markets, and, indeed, that their 
services would be an improvement over that of the certificated carriers. 
To insure appropriate service, suspension was conditioned upon the pro=- 


vision of a specified minimum of service and approval was granted to agree- 


ments providing for ground support services and financial assistance by 
9/ 


the certificated carriers. 
Finally, the Court's reliance upon prior certification is based upon 
| 
a factual misconception. This is not a case where a commuter carrier 


“substantially takes over the route of a certificated carrier" (p. 9). 
The points between which the service suspensions were aachorioed are 

a tiny fraction of the certificated routes (See Attachments A, Band 
C), and as indicated earlier (supra, note 3), there has never been any 


specific finding that service between them was required by the public 
| 
convenience and necessity nor any finding that they should be connected 


by a carrier which has passed the fitness test of Section 401. 


9/ The Court nowhere mentions safety in connection with its 
"fitness" point. In any event, as we explained in our brief (pp. 26- 
27) even in certification proceedings, the Board does not normally 
explore safety factors nor is it required to. Compliance with Federal 
Aviation Administration safety regulation is relied upon and this is 
a matter for that agency's enforcement. The Board does however, 
informally check with FAA to ascertain the safety performance of air 
taxis involved in arrangements of this kind, 
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3. The Court should clarify its meaning in requiring a "hearing" 


on_remand. 

Wholly apart from the foregoing, one aspect of the opinion calls 
for clarification. ‘In holding that the Board must reexamine Part 298, 
the Court repeatedly speaks in terms of a "hearing." We assume it meant 
merely procedures appropriate to the nature of the issues and the action 
taken, but it has been suggested that the Court meant a full-scale evi- 
dentiary hearing of the kind required by the Administrative Procedure Act 
for cases of adjudication "required by statute to be determined on the 
record after opportunity for an agency hearing" (5 U.S.C. hey 

The Court calls for a decision under Section 416. Not only does 


that section contain no hearing requirement, but this Court has held 


that no such requirement is to be imported into it. Eastern Air Lines 


11/ 
v. Civil Aeronautics Board, 87 U.S. App. D.C. 331, 185 F.2d 426 (1950). 


Similarly, the other two provisions of the Act involved in the case omit 
any hearing requirement and this Court has reached the same result with 
respect to each of them as it did with respect to Section 416 in Eastern.- 
Thus, no hearing is required by Section 401(j) before a service suspension 
is authorized, and this Court has held that there is none. Springfield 


a 
10/ ALPA has issued a press release indicating that APA hearings 
will be required in 55 cases as a result of the Court's decision. 


11/ As the Court there noted "there would be small point in permitting 
the Board to exempt a carrier from . . . a full hearing under §401 ... 
and at the same time requiring -- - & full hearing under §416 . . a 
Comparably, "if the test for determining whether an indirect carrier 
shovid be relieved of the obligation of proving necessity is to require 
proof of necessity in every case, it would completely nullify the pur~ 
pose of Congress as expressed in" the exemption provision of 49 U.S.C. 
1301(3). American Airlines v. C.A.B., supra, 178 F.2d at 906. 


mle 


Airport Authority v. C.A.B., 109 U.S. App. D.C. 197, 285 F.2d 277 (1960). 


Nor is a hearing required by Section 412 for action on agreements, and 
the Court has held that the omission must be taken at face vaio 
National Air Carrier Assn. v. C.A.B., 141 U.S. App. D.C. 31, 436 F.2d 
185 (1970). Thus, none of the sections of the Act involved in the case 
requires a hearing. 

Moreover, in commenting on ALPA's contention in No. 24,226 with 
respect to labor protective conditions, the Court stated that, mig the 
Board determines, after hearings upon remand, that the exemptions of the 
non-certificated carriers remain valid and that the suspension-substitu- 
tion agreements are to continue in effect, it should then conduct hear- 
ings on the need for labor protective conditions . . ."(p. 11). If the 
Court's use of the term "hearing" throughout its opinion meant a full- 
scale evidentiary hearing, it would follow from the quoted language that 
two such hearings would be necessary in No. 24,226. Surely sbeiCoeee 
did not intend this. 


Regardless of statutory requirements, the agency need only follow 
procedures appropriate to the issues and action being taken ina given 

12/ 

om | ‘ 
case. Conversely, the Board may and has ordered full-scale hearings 


where the statute does not require them. The point is that absent a 


statutory requirement for a particular type of procedure, the matter is 


12/ Marine Space Enclosures, Inc. v. F.M.C., 137 U.S. App. D.C. 9, 
429 F.2d 577 (1969); Citizens for Allegan County v. F.P.C., 134 U.S. App. 
D.C. 229, 414 F.2d 1125, 1129 (1969); Walter Holm & Co. v. Hardin, ___ 
U.S. App. D.C. ___, 449 F.2d 1009, 1011 (1971). 


a fe 

normally left to the agency's discretion, subject of course to later 

review by the courts. Thus, the Board might rule on pleadings, issue 
a show cause order, hear oral argument, accept limited affidavits or 


order an evidentiary hearing, the choice being affected by the extent 


of the contest. We'assume the Court intended such a result in this 


3/ 


cas Still, since the term "hearing" so often signifies "administra- 


tive trial" and because of the Court's frequent use of the term in the 
course of its opinion, we respectfully urge the Court to make plain its 
intention that the Board only follow such procedures on remand as, in 
its discretion, it deems appropriate, subject always to review should a 
party be aggrieved by the outcome. 


4. The issue of labor protective conditions did not warrant a 
remand in No. 24,226. 


The Court did not pass on the question whether initially the Board 
should have imposed labor protective conditions or ordered a hearing 
rather than refusing to do so because there was no "general and system- 
wide impact on employees" (A. 49). No independent ground for remand on 
this issue was stated by the Court and it appears that it was deemed ad- 
visable only because there was to be a remand in any event. 

In ordering further consideration, the Court adverted to (1) the 
present availability of "hard evidence" relating to ALPA's contention, 
and (2) "the Board's concession that protective conditions have been 
imposed in other cases involving suspension of services." As to the 
first, it makes little difference if there are facts that may be deter- 
mined at a hearing’ if their resolution is not the basis for the policy 
determination at issue. The precise number of employees affected was not 
of dispositive significance because the effect of the suspension was not 


of a "general" nature or of "system-wide impact" (See Attachments B and 


— 

13/ Certainly it Should have, in view of the undue financial burden 
which a full-scale hearing would impose upon the individual commuter 
carriers. Many such carriers would inevitably be driven from the markets, 
thus leaving the markets to be serviced in a manner less responsive to 
the public need and at unnecessary subsidy cost to the U.S. Treasury. 
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=). As to the second, the Board made no such concession in its brief 
(Resp. Br. 10-12), nor did counsel intentionally do so at oral argument. 
On brief, the Seven States case was plainly distinguished and urged in 
support of the position taken here. Moreover, the Board's position on 
Seven States was restated again last month in two other suspension cases 
in which the Board again declined at the request of ALPA to establish 
labor protective conditions. Frontier Airlines, Inc., Order 72-1-100, 
January 28, 1972, submitted herewith as Attachment p.24/ Furthemore, 
the Board has applied the same standard of "general and system-wide 
impact" in other non-merger ereen ell 

In sum, since there is no independent ground for remand on the issue 


of labor protective conditions, our discussion with respect to the 


remand under Section 416 is fully dispositive of No. 24,226. 
CONCLUSION 


| 
For the foregoing reasons, the petition for rehearing should be 


granted, 
Respectfully submitted, 


. TENNEY JOHNSON 

General Counsel, 
Civil Aeronautics Board, 
Washington, D.C. 20428. 


HOWARD E. SHAPIRO 
Attorney : 
Department of Justice 


February, 1972 Washington, D.C. 20530 


14/ The Board's discussion with respect to the imposition of protective 
conditions (pp. 10-12) and its characterization of Seven States as a case 
involving "the cessation of operations by the carriers at nineteen points 
and a basic transformation in the nature of their systems, eliminating the 
major portion of their remaining short-haul, low density routes" (pp. 10- 
11), plainly shows that the Court's action cannot be justified by any 
concession of the Board with respect thereto. 


15/ See Order 71-8-91 (August 19, 1971, Attachment E hereto) presently 
before this Court in ALPA v. C.A.B., No. 71-1751. Compare Order 71-12~45 
(December 9, 1971) now before the Court in Western Air Lines v. C.A.B., 

No. 72-1033. | 
| 
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| APPENDIX D 


Order 72=1-100 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C., 
on the 28th day of January, 1972 


Application of 
FRONTIER AIRLINES, INC. Docket 24064 


for authority to suspend service 
temporarily at Chicago, Illinois. 
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Application of 


FRONTIER AIRLINES, INC. Docket 24076 
for authority to suspend service 
temporarily between Dallas/Fort 
Worth, Texas, and Albuquerque, 
Mew Mexico, and between Albu- 
querque, New Mexico, and Las 
Vegas, Nevada. 
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ORDER GRANTING TEMPORARY SUSPENSIONS 


The Omaha-Chicago Market. 


On December 16, 1971, Frontier Airlines, Inc., filed an 
application pursuant to Part 205 of the Board's Regulations re- 
questing authority to suspend service temporarily at Chicago, 
Illinois, for a period of six months to commence no later than 
January 31, 1972. The City and Chamber of Commerce of Omaha have 
filed an answer in opposition to Frontier's application and Frontier 
has filed a reply to the answer. After the time for filing answers 
had expired, the Air Line Pilots Association, International (ALPA) 
also filed an answer in opposition together with a motion for leave 
to file. 1/ 


~~ 


ee 
1/ Good cause having been shown, ALPA's motion for leave to 
file will be granted. 
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Frontier was certificated to serve Chicago in the Service 

to Omaha and Des Moines Case, Order 70-7-24, dated July 6, 1970, 
where the Board awarded’ Frontier, on a subsidy-ineligible basis, 

a new segment on ‘its route 73 between the terminal point Omaha, 
Nebraska and the terminal point Chicago, Illinois (to be served 
through Midway Airport). 2/ According to its application, Frontier 
commenced service in October 1970, with three daily 737 nonstop 
round trips and continued that pattern of service until July 1, 
1971, when the third flight was eliminated. 


Frontier predicates its arguments in support of suspension 
on the fact that it is in a "weakened financial condition as a 
result of four years of losses" and characterizes its planned 
suspension of service in the market as a "belt tightening" measure 
required to affotd the carrier time "to re-group and strengthen its 
operations" so as to enable it "to reverse the substantial losses 
it has suffered."' The carrier argues that, although it has expended 
substantial sums' in attempting to promote its Chicago-Omaha/beyond 
service, it has been unable to achieve satisfactory load factors 
at any time (28 percent for the twelve months ended October 31, 
1971) and has experienced substantial operating losses amounting 
to $363,000 for the first year of operations. Moreover, the 
carrier believes that it is likely to experience poor load factors 
and continuing losses in the months ahead. 3/ 


Frontier attributes its failure to develop adequate traffic 
to several factors. First, the current economic recession has 
severely curtailed airline traffic growth nationally and the Omaha- 
Chicago market has actually experienced declining traffic levels 
since Frontier implemented its service rather than the substantial 
increases projected by the Board. Second, the carrier contends that 


2/ The segment was extended beyond Omaha to Lincoln, Nebraska in 

the Service to Lincoln Case, Order 71-4-75, so as to make possible, 

on a permissive ‘basis, Lincoln-Chicago nonstop service. Insofar as 
the Board is aware, Frontier has never implemented its Lincoln- 
Chicago authority. . 
3/ The carrier ‘estimates its operating losses for calendar 1972 at 
$337,000 under an assumed continuation of the present service pattern 
with two daily 737 round trips. However, in order to minimize its 
losses, Frontier plans to institute a new service pattern on February l, 
1972, if the Board has not authorized it to suspend operations by that 
date. Under the new service plan, the carrier would operate a single 
CV-580 round-trip flight five days per week. Frontier states that the 
reduced service would be offered simply to meet its certificate obli- 
gations and not because the carrier believes "that it would make any 
significant contribution to the public service." Although it offered 
no specific estimate of the financial results which could be expected 
from the Convair service, Frontier believes that it would be unprofit- 
able. 
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the unexpectedly slow progress of the City of Chicago and the 
airlines serving Midway Airport in developing that facility as 

an alternate to O'Hare has handicapped Frontier's operations. 
Frontier argues that United, which is able to serve both Midway 
and O'Hare, has been able to match Frontier's schedules at 

Midway while scheduling a number of Omaha-O'Hare nonstops and 

has effectively prevented Frontier from attracting a significant 
portion of the total Omaha-Chicago traffic. Finally, the carrier 
foresees an erosion of its participation in the Chicago-Las Vegas 
market as a result of the loss of its promotional fare advantage | 
due to the reduction in the minimum group size (from 40 to 15) 
eligible for the special GIT fare offered by the nonstop Chicago-' 
Las Vegas carriers. 


Because of the financial results which it has experienced over 
the route and especially because the winter and early-spring months 
just ahead are its yearly low-point in traffic, the carrier contends 
that its limited resources would be best preserved if Chicago opera- 
tions were suspended. Grant of the limited suspension, the carrier 
asserts, will enable it "to ‘regroup’ and marshall its assets in such 
a manner as to enhance its financial well being. Frontier will be 
able to escape the impending Omaha-Midway losses during the ensuing 
months, and thereby strengthen its ability to re-enter the Chicago- 
Omaha market when economic and traffic conditions so warrant." 4/ 


Opposition to Frontier's suspension request takes two forms, 
with the civic parties protesting the loss of important services 
and ALPA complaining of the loss of jobs. Specifically, the Omaha 
parties contend that the Board should immediately certificate American 
Airlines to provide Omaha-O'Hare service as part of the transcontinental 
authority awarded to that carrier in the Service to Omaha and Des Moines 
Case but still pending before the Board in response to petitions for 
reconsideration (see Order 70-9-26). Failing that, the Omaha parties 
request denial of Frontier's application. As the Omaha parties recog- 
nize, their answer speaks to two separate issues, namely, the proper 
disposition of Frontier's application for suspension and the proper 


4/ Frontier hastens to state, however, that it desires to retain 
its authority and believes that it "is fully capable of providing 
vigorous competition to United in the future . . . and will do so 
once the current adverse conditions have been surmounted.” 
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disposition of the still-pending petitions for reconsideration in 
the Service to Omaha and Des Moines Case. 5/ Insofar as Frontier's 
application is concerned the Omaha parties contend chiefly that it 
should be denied because it would result in a monopoly in the Omaha- 
Chicago market. 6/ They argue that the market would then be, by 2 
substantial margin, the largest monopoly market in the nation and 
they contend that any action by the Board which would result in 

such a monopoly would be discriminatory to Omaha vis-a-vis other 
cities similarly situated. 


ALPA, on the other hand, opposes the grant of Frontier's 
application because of the adverse impact which it would allegedly 
have on Frontier's employees. Thus, ALPA argues in its answer that 
Frontier's request for authority to suspend service at Chicago is 
part of a system-wide curtailment of service planned. by the carrier 
which, if successfully implemented, will result in the elimination 
of more than 1,000 hours of flight time monthly. As the bargaining 
representative of Frontier's pilots and stewardesses, ALPA is con- 
cerned about the impact such a reduction in operations will have 
on Frontier's employees. ALPA alleges that no provision has been 
made by Frontier for cushioning that impact and the union argues 
that the Board should not approve Frontier's application without 
first conducting hearings on the need for the imposition of appro- 
priate labor protective conditions. 


—— 

5/ To the extent that the Omaha parties have addressed themselves 
to matters pending before the Board in the Omaha/Des Moines case, 
they have raised issues not properly before the Board in considering 
Frontier's suspension application. Their motion for leave to file 
their unauthorized pleading in the Omaha/Des Moines case will be 
dealt with by an appropriate order at a later date. 

6/ They further contend that if Frontier should institute the 
five-day, single round-trip CV-580 service pattern which it 
proposes in the event its application is not granted by Feb- 

ruary 1, 1972, the Board should institute an adequacy of service 
investigation.' Since for reasons set forth in the text, infra, 

we are granting Frontier's application the suggestion of the 

Omaha parties is moot. 


The Albuquerque Markets. 


On December 22, 1971, Frontier filed an application in 
Docket 24076 for additional temporary suspension authority. By | 
this second application, Frontier seeks to suspend service between 
Dallas/Fort Worth, Texas, and Albuquerque, New Mexico, on segment 
22 and between Albuquerque, New Mexico, and Las Vegas, Nevada, | 
on segment 23 of route 73 for a period of one year commencing 
no later than January 31, 1972. An answer in support of Frontier's 
application has been filed by the Cities of Dallas and Fort Worth, 
Texas (Dallas Parties). The City of Albuquerque, Albuquerque Avia- 
tion Department and Albuquerque Airport Board (Albuquerque Parties) , 
the City of Las Vegas, Clark County, and the Greater Las Vegas 
Chamber of Commerce (Las Vegas Parties), and ALPA have filed 
answers in opposition to Frontier's application. Braniff Airways, 
Inc., filed a late answer together with a motion for leave to oie 7/ 
Frontier has filed a reply. 

Frontier was certificated to serve Dallas/Fort Worth-Albuquerque- 
Las Vegas in the Service to Albuquerque Case, Order 69-7-136, dated 
July 24, 1969. There the Board awarded Frontier a new segment 22 
between Dallas/Fort Worth and Albuquerque and a new segment 23 q 
between Albuquerque and Las Vegas, both to be operated on a subsidy 
ineligible basis. Frontier indicates in its application that it: 
inaugurated operations over a Dallas/Fort Worth-Albuquerque-Las 
Vegas routing on November 21, 1969, with two daily 737 round 
trips--a pattern of service which remained in effect until 
November 1970 when one round trip was eliminated. 


i 
7/ Braniff's motion will be granted. 
ALPA has also filed a petition for leave to intervene in the 
Dallas/Fort Worth-Albuquerque-Las Vegas proceeding in the event | 
the application is set for hearing. In light of our action herein 
such petition will be dismissed as moot. 

In addition, Braniff has filed a motion to consolidate Frontier’ s 
suspension application in Docket 24076 with the Southern Tier Com- 
petitive Nonstop Investigation (Houston-Miami Phase), Docket 18257, 
and to consider therein Braniff's recent application filed in Docket 
24118 for Dallas/Fort Worth-Las Vegas authority. While we shall | 
deal with Braniff's request for consolidation at a later date, our 
action herein in no way will prejudice consideration of Braniff' s 
application for new route authority. 
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Frontier's arguments in support of the requested suspensions 
over the Albuquerque segments parallel those made in support of the 
Chicago suspension and rest on the related facts of Frontier's 
presently poor financial condition and the large losses it has 
suffered in these markets. The carrier states that it incurred an 
operating loss in excess of $200,000 for the year ended November 30, 
1971, with load factors averaging 32 percent and projects an operating 
loss of $186,000 for calendar 1972 if the present daily 737 round trip 
is continued. 


As with the Chicago market, the carrier attributes its failure 
to develop profitable operations largely to factors beyond its control, 
including the recession which has held traffic growth to a level far 
below that forecast by the Board in awarding the routes to Frontier 
and to inflationary cost increases in wages and supplies. In addi- 
tion, Delta's high level of nonstop service in the Dallas-Las Vegas 
market has precluded Frontier from gaining a significant foothold, 
limited as it is to one-stop service. Thus, the through traffic 
from the Dallas/Fort Worth-Las Vegas market, while helpful, has 
fallen far short of offsetting the poor traffic growth which has 
occurred in the principal markets of Dallas/Fort Worth-Albuquerque 
and Albuquerque-Las Vegas. In sum, the carrier concludes, its 
application for temporary suspension 


"is the product of the country's economic recession, 
which has had a dramatic adverse effect upon traffic 
growth in the Dallas/Ft. Worth-Albuquerque and Albu- 
querque-Las Vegas markets. The reversal of traffic 
growth has resulted in significant losses over this 
route in the last two years, and the prospects for the 
ensuing calendar year are not any brighter. These 
circumstances could not have been anticipated by 
Frontier, the Board, or anyone else. The Board awarded 
this route to Frontier for strengthening purposes and 
to achieve a subsidy need reduction. Although Frontier 
believes these goals will be accomplished in the long 
run, it is necessary for Frontier to temporarily cease 
nonstop operations in order to preserve its existing 
resources for future re-entry into the markets." 


The Albuquerque and Las Vegas parties oppose the grant of 
Frontier's suspension application. Albuquerque argues that Frontier 
is seeking to avoid the hearing process and thereby to escape its 
certificate obligations by resorting to Part 205 procedures. Albu- 
querque contends that Frontier is unable to compete with TWA in the 
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Albuquerque-Las Vegas market and with Delta in the Dallas/Fort Worth- 
Las Vegas market and requests that the routes be awarded to a carrier 
which will serve them in the manner the Board expected when it | 
originally certificated Frontier. The Las Vegas parties, in opposing 
Frontier's Albuquerque suspension application, contend that a local 
hotel strike resulted in a major impact on Las Vegas traffic for | 
1970 and that future Frontier operations could be expected to be 
more successful. 


In contrast, the Dallas parties state that they will not oppose 
the one-year suspension sought by Frontier in light of the temporary 
nature of the request and the hardship elements which may be present 
but urge that there be no "automatic" extension of the suspension 
period. 

ALPA also opposes the grant of Frontier's application for the 
reasons set forth above with respect to its opposition to the PERS 
suspension. 


The Board's Decision. 
Upon consideration of the pleadings herein and all the relevant 


facts, we have decided to authorize Frontier to suspend service tempo- 
rarily (1) at Chicago for a period of six months beginning February 1, 


1972, and (2) over the Dallas/Fort Worth-Albuquerque and Albuquerque- 
Las Vegas segments of route 73 for a period of one year Se 
February 1, 1972. 


We have given careful consideration to the matters raised tn 
those answers opposing grant of the suspension applications and, 
finding persuasive arguments therein, we are reluctant to follow; 
the course of action which we have chosen. Nonetheless, the over- 
riding fact in this case is the serious financial condition in which 
Frontier--a subsidized local service carrier required by the Board 
to provide vital services to numerous small communities scattered 
over the Western states--presently finds itself. In our view, 
Frontier's financial condition is so serious and the losses involved 
in the continuation of the services here in issue are so large that, 
in the circumstances presented, no other course than grant of the 
applications is realistically available to us. Accordingly, we | 
have concluded that grant of the temporary suspensions is in the) 
public interest, a conclusion fortified by our belief that the 
relief we are here granting Frontier will afford the carrier 
needed breathing time in which to restore itself to financial 
health. We fully expect that as normal traffic growth resumes 
and Frontier's condition improves the carrier will be in a 
position to re-enter the markets at issue and to compete for a 
share of the traffic from a position of greater strength. 
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The diffictlt financial condition in which the carrier finds 
itself tends to indicate that the carrier would be forced to curtail 
its service in other markets and eliminate scheduled services on its 
own, in the event the Board denied the limited requests for temporary 
suspension herein. It is our belief that the better course would be 
the temporary suspensions approved here in otherwise well-served 
markets and the continuation of Frontier's operations in other markets 
where the service requirements may be greater. It is our view that our 
action affords the most appropriate method of eliminating the serious 
financial deficit facing Frontier in the upcoming calendar year while 
maintaining an appropriate level of operations over Frontier's 
certificated route system. 


No party opposing Frontier's application has taken issue with 
the carrier's contention that continuation of the services wili 
subject it to severe financial hardships, particularly in light of 
the system-wide losses which it has experienced in each of the last 
three years over and above the substantial federal subsidy which it 
has received. 


The magnitude of Frontier's financial predicament is dramatized 
by reference to the most recent financial data available. In 1970, 
Frontier reported a system-wide net loss of $3,314,000, despite 
nearly $6,600,000 in subsidy payments, and, as of September 1970, 


Frontier had negative retained earning of more than $17 million. 

For the year ending September 1971, Frontier suffered a net loss of 
$3,900,000 despite receiving more than $9 million in subsidy payments, 
and the carrier's negative retained earnings position had increased to 
more than $21 million. 


The civic parties are, of course, correct in their contentions 
that approval of the suspension applications will result in the 
termination of services which the Board has only recently found to 
be required by the public convenience and necessity. On the other 
hand, it mst be recognized that the action we are here taking will 
not result in the loss of certificated service in any city-pair market. 
Omaha will continue to receive a full pattern of service in the Onaha- 
Chicago market from United which presently offers eight daily nonstop 
round trips and two one-stop round trips. Of these ten round trips, 
three and one-half serve Midway with the remainder serving O'Hare. 

A number of Frontier's west-of-Omaha markets will, of course, lose 
the single-plane and single-carrier service which they presently 
enjoy. These ¢ities, however, will continue to receive connecting 
service over Omaha. The Dallas/Fort Worth-Albuquerque market will 
continue to receive a reasonable level of service from two carriers, 
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Continental and Texas International, which together operate four 
and one-half DC-9 nonstop round trips throughout the day. 8/ The 

Albuquerque-Las Vegas and Dallas/Fort Worth-Las Vegas markets will 
again become monopolies but the services offered in the two markets 
by TWA and Delta, respectively, would appear to be marginally suf- 
ficient under present circumstances. 9/ 


We are reluctant to subject the Omaha-Chicago, Albuquerque-| 
Las Vegas and Las Vegas-Dallas markets to monopoly service at this 
late date. Nonetheless, there are several factors which tend to, 
ameliorate the adverse efZects to which the cities might ordinarily 
be subject if only one carrier were authorized in these markets. | 
First, we are not revoking Frontier's certificate authority, andj 
accordingly, the carrier will remain able to re-enter a market at 
any time should the service offered by United, TWA, or Delta 
falter. Indeed, Frontier has committed itself to re-enter the 
markets should these carriers "fail to meet the public demand fo 
an adequate number of seats." We will, of course, retain the right 
to terminate Frontier's suspensions (and, therefore, to require it 
to resume service) should the public interest so require. Moreover, 
since Frontier remains determined to gain an economic level of | 
participation in each of the markets and has already committed sub- 
stantial funds in an attempt to establish its identity, we believe 
that its presence on the sidelines will provide a meaningful 
guarantee that the remaining carriers will continue to offer BES 
levels of service. 10/ 


We are not insensitive to the impact which the reduction in 
flight time resulting from Frontier's suspension at Chicago might 
have on the carrier's employees and have considered that impact in 
8/ There is little doubt that Continental and Texas International 
can adequately accommodate all passengers seeking transportation | 
between Dallas and Albuquerque based upon the most recent growth 
trends. 

9/ TWA offers two round trips per day in the Albuquerque—Las Vegas 
Market utilizing 727 equipment; Delta presently provides three daily 
nonstop round trips in the Dallas/Fort Worth-Las Vegas market, | 
utilizing DC-8 equipment. 

10/ There is an additional circumstance bearing on the -Chicago sus- 
pension in that, as the Omaha parties have pointed out, the petitions 
for reconsideration in the transcontinental phase of the Service to 
Omaha and Des Moines case are still before the Board. Hence, the 

Board has an unusual opportunity to take appropriate action inmediately 
should circumstances so require. ! 
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reaching our conclusion that the applications should be approved. 11/ 
As noted, we believe that the carrier has demonstrated a compelling 
need for immediate relief from the burdens of uneconomic service 
which justifies the grant of its application. 


Moreover, we believe that ALPA is focusing its attention in the 
wrong direction when it sees the suspension applications as the source 
of its problem. The cut-backs planned by Frontier are based on econ- 
omic necessity and not on any action which may or may not be taken 
by the Board. If we failed to grant the relief requested, the 
carrier would nonetheless be free to curtail its flight operations, 
by reducing services in other markets, to the extent which it deems 
necessary for its economic well-being. The effect of disapproval 
would not be to save jobs for ALPA's members but to transfer the 
losses to other parts of Frontier's system. 


Moreover, we do not believe that labor protective conditions 
should be imposed. As a general policy the Board has imposed labor 
protective conditions in situations involving mergers, acquisitions 
and route transfers but has declined to impose labor protective con- 
ditions in suspension or deletion cases. See, e.g., Southwest 
Renewal-United Suspension Case, 15 C.A.B. 61, 75 (1952), and, more 
recently, Joint Application of Southern Airways and United Air Lines, 
Inc., Order 71-10-40, dated October 8, 1971. Thus, the use of protec- 
tive conditions ‘has normally been restricted to situations where the 
impact of the contemplated Board action would be system-wide. Where, 
as here, the adverse impact of the Board's action on the employees 
of the carrier is limited, conditions have not been imposed. 


The sole instance where the Board imposed protective conditions 
in a suspension case is the Seven States Area Investigation. 12/ The 
circumstances of that case, however, were far different from those 
present here. There the Board imposed protective conditions on 
Western and Braniff, in part, as a quid pro quo for the substantial 
benefits conferred on those carriers in the route investigation. 
(See, especially, 30 C.A.B. at 476.) Moreover, the circumstances 
involved the cessation of operations by the carriers at nineteen 


11/ ALPA asserts in general terms that a system-wide curtailment of 
service by Frontier could result in a reduction of over 1,000 hours 
in monthly flying schedules. In terms of block hours, however, the 
elimination of the Dallas/Fort Worth-Albuquerque-Las Vegas round 
trip and the Chicago-Omaha round trips would result in the loss of 
only 3,349 revenue aircraft block hours on an annualized basis. 

This assumes the total failure of the carrier to utilize the present 
aircraft and crews on other parts of its system-wide operations and, 
in any event, amounts to only 279 revenue aircraft block hours to be 
eliminated monthly. 

12/ See Seven States Area Investigation, 28 C.A.B. 680, 757 (1958) 
and Seven States Area Investigation (Third Supplemental Opinion and 
Order on Reconsideration), 30 C.A.B. 474 (1959). 
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points and a basic transformation in the nature of their systems, 
eliminating the major portion of their remaining short-haul, low: 
density routes. Here, only one station will be closed, Midway, 

and only for a period of six months. | 


The Board's decision to impose conditions in Seven States 


"{ was] bottomed upon an affirmative showing in the record 
that the suspensions and deletions with respect to these 


carriers are likely to cause substantial employee dislo- 
cation which should, in the public interest, be alleviated, 


and upon the lack of any evidence that such employee pro- 
tection will be financially burdensome to either carrier. 
The existence of these factors differentiates this matter 
from two earlier suspension cases, in which, absent a 
genuine showing of need, the Board declined to fashion 
those protective conditions which we find to be required 
here." (30 C.A.B. at 475) (Emphasis supplied) 


Those circumstances are absent here. In the first place, 
there is no showing that it is the suspension itself which is 
likely to cause the employee disruption; indeed, such disruption! 
is likely to occur irrespective of the Board's action herein, 
although, by our action here, it is possible that the carrier may 
be able to avoid a more severe, long-range curtailment of its 
operations. Moreover, there is no showing that the six-month and 
one-year suspension of the flights involved in these requests will 
bring about substantial employee dislocation. 13/ | 
There are other important reasons which lead us to deny the 
request for imposition of protective conditions, not least of 
which is the fact that such an action would tend to nullify one | 
of the principal benefits of suspension, i.e., the reduction in costs 
which the carrier will experience. As the Board said in refusing to 


impose labor protective conditions in Slick Airways, Suspension 2 
Service, 26 C.A.B. 779,782 (1958): 


“our entire purpose in permitting the suspension is to 
terminate or reduce the carrier's losses and give it a 
reasonable opportunity to resume service. The imposi- 
tion of protective labor conditions would place still 
another financial drain on Slick and would further 
lessen the possibility of its being able to reinaugurate 
regular service. .. .- 
13/ Frontier plans to eliminate two daily round trips to Chicago 
‘and one daily round trip over the Dallas-Albuquerque-Las Vegas 
routing. While it is clear that some furloughs are likely to 
occur, it is also likely that some of the pilots or stewardesses 
now assigned to these flights will be reassigned. i 
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Finally, as we have already indicated, Frontier's current 
financial situation is serious and there is no question that the 
requested conditions would be financially burdensome. We believe 
this to be a relevant and significant factor here. Frontier's 
current financial position makes the financial savings that result 
from these suspensions of prime importance and may well, in fact, 
save more jobs in the long run than it loses. 


It is our view that ALPA's request falls far outside those 
parameters where a hearing to determine employee impact is neces- 
sary or where possible imposition of labor protective conditions 
would, in any event, be appropriate for consideration. On the 
other hand, delaying any relief to Frontier pending a hearing 
would result in serious harm to the carrier and would have more 
substantial long-term and adverse effects upon Frontier employees 
than the limited suspensions authorized herein. 14/ 


ACCORDINGLY, IT IS ORDERED THAT: 


Lin Frontier Airlines, Inc., be and it hereby is authorized 
to suspend service temporarily at Chicago, Illinois, for a period 
of six months from the effective date of this order; 


2. Frontier Airlines, Inc., be and it hereby is authorized 
to suspend service temporarily between Dallas/Fort Worth, Texas, 
and Albuquerque, New Mexico and between Albuquerque, New Mexico, 
and Las Vegas, Nevada, for a period of one year from the effective 
date of this order; 


Se The motion of the Airline Pilots Association, International, 
for leave to file an otherwise unauthorized document in Docket 24064, 
be and it hereby is granted; 


4, The motion of Braniff Airways, Inc., in Docket 24076 for 
leave to file an unauthorized document, be and it hereby is granted; 


5. The petition of ALPA, International, for leave to inter- 
vene, be and it hereby is dismissed as moot; 


14/ Moreover, as we noted in the Slick Airways Case, supra, our 
purpose in authorizing a temporary suspension is to permit a carrier 
to reduce its current josses and give it reasonable opportunity to 
resume service. The imposition of labor protective conditions would 
be counterprotective to this general aim at this time. Should circum- 
stances change, however, the Board will take such future and different 
action as required to protect dislocated employees and for this pur- 
pose we will retain jurisdiction. 
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6. The motion of Braniff Airways, Inc., to consolidate 
be and it hereby is deferred; and 


7. This order shall be effective on February 1, 1972, and 
may be amended or revoked at any time in the discretion of the 
Board without hearing. 


By the Civil Aeronautics Board: 


HARRY J. ZINK 


Secretary 


Order 71-8-91 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD | 
WASHINGTON, D. C. | 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C., 
on the 19th day of August, 1971 


Application of 


TRANS WORLD AIRLINES, INC., 

ET AL. Docket 22908 
for approval of capacity limitation Agreement C.A.B. 22496 
agreement. 


American Airlines (American), Trans World Airlines (TWA), and United 
Air Lines (UAL), have filed an application requesting approval of an 
agreement to reduce scheduled capacity in four markets: 


New York/Newark-Los Angeles, 
New York/Newark-San Francisco, 
Chicago-San Francisco, and 
Washington/Baltimore-Los Angeles. 


The agreement was entered as a result of Board-approved discussions’ 
on possible capacity reduction agreements in thirteen markets. 1/ 


The objective of the three-carrier agreement is to raise load : 
factors in the four markets from the present level of 26-36 percent! '2/ 
to a level of 50 percent during the 1971-1972 off-peak (October-May) _ 
period and to a level of 60 percent during the 1972 peak (July- 
September) period. The average load factor over the term of the 


1/ Board Order 71-3-71, dated March 11, 1971, authorized TWA and | 
other interested carriers to conduct preliminary discussions to | 
identify the markets in which multi-lateral reductions of capacity 
might be achieved. Preliminary discussions were subsequently held, | 
markets were selected and a resultant request to discuss possible 
reduction agreements was submitted to the Board and approved with 
respect to thirteen markets by Board Order 71-5-68, issued May 14, 
1971. 

2/ First quarter of 1971. 
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agreement would be 52.5 percent. To achieve these load factors, the 
carriers propose to reduce the aggregate number of weekly round-trip 
nonstop flights flown in each market as follows: 3/ 


To May 31, 1972 
Present Level 
Weekly Nonstop 
Round Trips 4/ Proposed Level Percent of Reduction 


185 132 
143 89 
147 105 
73 66 


June 1 to September 16, 1972 
Present Level . 


Weekly Nonstop : 
Round Trips 4/ Proposed Level Percent of Reduction 


NY-LA 185 157 
NY-SF 143 121 
CHI-SF 147 126 
WASH-LA 73 69 


In response to the three carriers’ applications, a number of 
persons have filed comments requesting that the Board disapprove the 
agreement or that any Board approval be subject to conditions, or 
limited to a term of six months. 5/ Two parties, the Air Lines Pilot 
Association, International and the Allied Pilot's Association, have 
requested the Board to disapprove the agreement or set the matter 
for hearing. 


3/ In estimating load factors, the carriers projected an average 
yearly traffic growth of five percent. ‘ 

4/ As of June 1, 1971. A wide-bodied jet frequency is deemed the 
equivalent of two conventional jet frequencies. Under the agreement, 
weekly frequencies are allotted to each carrier according to an agreed 
formula and there is no restriction on the manner in which the carriers 
may use their weekly allotment. The carriers may operate extra sections 
for unusual demand if such extra sections are not published or advertised. 
5/ Comments taking the foregoing positions were filed by the Department 
of Justice, the Postal Service, The Department of Transportation, The 
National Air Carrier Association, Braniff Airways, Delta Air Lines, 
Northwest Airlines, Eastern Air Lines, The Port of New York Authority, 
The Fairfax County Industrial Authority, and The City of Chicago. 
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The applicant carriers have filed a reply to the comments. 


i 
Upon consideration of the pleadings and other relevant facts, we 
have decided to approve the three-carrier agreement, subject to condi 
tions which will place the Board in a position to promptly reconsider: its 
approval or otherwise take action with respect to unanticipated adverse 
impact on the traveling public or other carriers that might arise from 
implementation of the agreement. 
6/ 
It remains our conviction, as indicated on several recent occasions, 
that the Federal Aviation Act contemplates a competitive air transporta- 
tion system and that decisions regarding flight scheduling and increases 
or reductions in the capacity offered to the public "go to the very 
heart" of such a system.7/ A competitive system, we firmly believe, 
is inherently more efficient and more responsive to the needs of the 
public than is a system in which production is allocated by mutual 
agreement of the producers. Under the competitive system air carrier: 
scheduling and capacity should be established by the competitive 
decision of individual air carriers. Inter-carrier agreements relating 
to scheduling and capacity are inconsistent with the general competitive 
norm established by the Act 8/ and with the antitrust laws. Hence the 
Board has in the past, except in highly unusual and limited circumstances, 
refused to permit the carriers to discuss multilateral action in these 
areas .9/ 


Instead we urged the carriers to take unilateral action to bring, 
their capacity more in line with actual demand. Nevertheless, because 
we eventually became concerned that unilateral actions might not take’ 
place under the circumstances which have developed quickly enough to | 
avert lasting injury, we permitted the carriers to discuss possible 
short-term multilateral reductions in a number of highly scheduled 
but chronic low load factor markets.10/ 


&/ See Order 70-11-35 dated November 6, 1970 and Orders 71-3-71 and n1- 5-68 supra. 
7/ Order 70-11-35, supra. 

8/ We may note, however, that the competitive norm under the Federal 

Aviation Act is not unqualified. Rather, it is "competition to the 

extent necessary to assure the sound development of" the national air. 
transportation system, i.e., an economically sound system. Section 102(d), 
49 U.S.C. §302(d). We have not generally heretofore considered schedyling 
and capacity agreements of nation-wide scope necessary to meet this 
statutory objective. 

9/ See, in addition to Order 70-11-35, supra, the statements to the | 
same effect in Orders 68-7-138, dated July 26, 1968; 70-4-5, dated | 
April 2, 1970; 70-4-40, dated April 8, 1970. 
10/ Order 71-5-68, supra. 
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The circumstances which led to this concern include the recent 
introduction of new aircraft with greatly increased capacity (stemming 
from technological advance and equipment orders made in good faith several 
years ago in general anticipation of continuing high traffic growth 
and increasing markets), the national economic slow-down accompanied by 
actual declines in traffic (as opposed to anticipated growth), and 
the insistence of ¢arriers on building up and maintaining high levels 
of flight frequencies in major competitive markets despite steeply 
declining load factors. These circumstances have converged to create 
an unsound condition of over-capacity and under-utilization in many 
markets, including’ these which are the subject of the agreement now 
before the Board. 


This unsound condition is harmful to the public interest. In 
addition to the environmental impact of flights unjustified by public 
need, the public must also ultimately bear the burden of a prolongation 
of the carriers’ operation of unneeded services 11/ and the seriously 
high losses which the carriers are now experiencing. This unhealthy 
situation is of course the very antithesis of the statutory objectives 
of providing the public with adequate, economical and efficient 
service at reasonable charges and with developing and maintaining a 
financially sound competitive industry.12/ 


The unilateral reductions which have taken place over the past year, 
in part at the urgings of the Board, have not been sufficient to alleviate 
the situation, as is indicated by the continuing low load factors in 
these markets and the continuing serious losses. Further reductions 
to bring capacity more in line with public demand are needed quickly. 

We have observed before, that while economic forces should ultimately 
resolve the problem of over-capacity, they might do so too slowly to 
avert serious injury to some of the carriers and the air transportation 


il/ We have established for rate-making purposes, under Phase 6B of the 
Domestic PassengermFare Investigation, Order 71-4-54, dated April 9, 
1971, long-range industry passenger load-factor standards. These 

should also encourage the carriers in the future not to expand flight 
offerings beyond reasonable public demand, since in effect the cost of 
excess operations will not be included in calculating fair and reason- 
able rates. The Board is convinced that the load factor standards 
should, over the long run, provide adequate incentives to the industry 
to bring the level of their operations into line with traffic demands. 
However, under current short run conditions, the carriers appear to have 
been either unwilling or unable to rapidly reduce the excessively high 
level of frequencies often of higher capacity aircraft on a unilateral 
basis. 


12/ Sections 102(c) and (d), 49 U.S.C. 1302(c) and (d). 
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system as a whole.13/ We regretfully have concluded in view of the. 
evidence of continuing low load factors in the major markets in question 
that they are acting too slowly in the immediate circumstances. In 

our judgment, a limited departure from our normal policy of leaving 
scheduling and capacity to the free play of competitive forces is 
justified at this time as a means of affirming the very statutory 
objectives of economical, efficient service to the public and a 
financially sound air transportation system which that policy would 

in normal times and under normal circumstances be expected to achieve. 

We therefore believe that, in the present unusual circumstances, 

approval of the three-carrier agreement not withstanding its inconsistency 
with the antitrust principles is required to meet serious transportation 
needs and secure important public benefits.14/ 


Even so, we continue to believe that capacity agreements should 
be permitted for only a limited term and only in markets in which 
curtailment of capacity will not have an adverse impact on the quality 
and quantity of service available to the public. We believe that the 
present three-carrier agreement also satisfies these criteria. We, 
now turn to the detailed findings on which the foregoing general con- 
clusions rest. 

The extreme financial distress of most of the air carrier industry 
has continued unabated through the last 18 months. Thus, in calendar 
1970, the 11 members of the domestic trunk industry incurred an overall 
net loss of over $52 million. The parties to the present agreement, 
TWA, United, and American, incurred 1970 losses of $65 million, $40 mil- 
lion, and $26 million, respectively. In the first quarter of 1971, 
these three carriers incurred substantial additional losses, totaling 
$38 million for TWA, $32 million for United, and $24 million for 
American.15/ Available data covering more recent months indicates | 
that the losses are continuing. 


It is clear that a substantial underlying cause of the financial 
problems of the industry, and of TWA, American, and United, has been 
that in certain large markets carriers are operating capacity far in 
excess of demand. The four markets which are the subject of the 


13/ Order 70-11-35, supra. 
14/ Local Cartage Agreement Case, 15 C.A.B. 850, 855 (1952). 
15/ The comparable result for the first three months of 1970 were) 
TWA, a loss of $39 million; United, a loss of $14 million; and 
American, a loss of $4 million. 
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present agreement illustrate the problem. In these markets, load 
factors during the first quarter of 1971 have fallen to en average 
of 32 percent, compared to an average of 40 percent in the first 

quarter of 1970. Load factors in the individual markets have been 


as follows: 


First Quarter 1970 First Quarter 1971 


NY-LAX ia 
NYC-SFO 4. 
WAS /BAL-LAX 9 

CHI-SFO 2. 


There is no reason to believe that problems of excess capacity 
are likely to be cured by traffic growth in the near future. During 
the first six months of 1971, domestic traffic carried by trunk air- 
lines declined .4 percent compared to the first six months of 1970.16/ 
In the four subject markets traffic in the first quarter of 1971 was 
9 percent below the first quarter of 1970.17/ 


We believe that the three-carrier agreement can make a signifi- 
cant contribution to solving problems of excess capacity and financial 
distress, without an adverse impact on the public or on competing car- 


riers. 


The benefits of the agreement should be substantial. The 
load factors as forecast by the applicantswhich will result 
from the agreement will represent an increase to about the 
level found reasonable for the domestic trunkline system as a 
whole in the recently decided Domestic Passenger-Fare 
Investigation.18/ At the same time, the agreement should 
result in significant financial savings for the three carriers. Appli- 
cants estimate savings of $60 million while the Department of Transpor- 
tation estimates savings range from $45 million to $151 million. The 


—————— 
16/ For the same period, United's traffic declined 4.6 percent, and 
American's 3.9 percent, while TWA's increased 2.5 percent. 

iz7/ Traffic in some of the four markets grew in April and May 1971, 
compared to April and May 1970. However, load factors have remained 
well below 50 percent. Moreover, air carrier traffic generally ex- 
perienced growth in April and May, but the trend was not sustained 
in June. Thus, domestic traffic in June 1971 was 4.6 percent below 
June 1970. Preliminary indications are that July has continued the 
pattern of weakness. 

18/ 52.5 percent overall for trunk carriers on an interim basis, 
Orders 71-4-59, 71-4-60, dated April 9, 1971; 55.0 percent overall 
for trunk carriers on a long-range basis, Order 71-4-54, supra. 
Even these forecast load factors would be generally below the 
adjusted load factors for the respective markets which were employed 
in developing the overall average standard load factors. 
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precise amount of savings will depend on a number of matters which 
cannot be determined with exactitude at this time, such as the type 
of aircraft that will be used to reduce schedules and whether the 
carriers will sell idle aircraft or merely ground them. In any event, 
we believe that the savings will be substantial and that they <i well 
reach or exceed the applicants' estimates.19/ 


The benefits outweigh any adverse impact which we can foresee which 
the agreement may have on the public or on other carriers. In view of 
the load factors being achieved cn the present level of schedules in 
the four markets, it is highly unlikely that the reduced levels of 
service contemplated by the instant agreement will not be fully adequate 
to meet the demands of the traveling public. Nor do we believe that 
the agreement will have any significant impact en competing carriers. 
The main concern of the carriers filing comments is that capacity released 
from the four markets may be diverted tc cther markets or to charter 
services, and they ask that conditions be imposed to guard against this 
possibility.20/ However, the epplicant carriers have represented: thar. 
there will not be any large-scale shifting of capacity; and the Board is 
relying upon those representations in approving the agreement. 21/' In 
addition, several civic parties and the U.S. Postal Service have urged 
the imposition of conditions to insure that reductions in volumes of 
service will be implemented in a manner which will insure an adequate 
spread of departure times and an adequate dispersion of service between 
airports serving an area. 


19/ For example, in the New YorkeLcs Angeles mirket. applicants propose 
to eliminate approximately 2.300 flights (with a wide-bodied flight 
counting as two flights) between October 197] and September 1972.) 
Assuming nine and one-half revenue hours per reund trip. the eliminated 
revenue hours are about 10,900 if all reducticns are made with wide- 
bodied equipment, and about 21.800 if aJl reducticns are made with 
narrow-bodied equipment. Direct operating cests per hour for the 

three carriers are about $1.050 for wide-bodied equipment and at least 
$545 per hour for narrow-bedied equipment. These costs include crew 
and stewardess costs, fuel and oil, direct maintenance, and attendant 
employee insurance and welfare costs. Th= New Yeork-Los Angeles expense 
reduction from these operating costs shculd exceed $10 million. The 
system expense reduction wili be greater if, es a result of the pro- 
posed service reductions, any leased aircraft are returned to their 
owners, or if any aircratt tormerly used in service in this ae 

are sold. 

_20/ Some of these conditions suggest a requicement cf prior approval 
for schedule changes in nonagreement markets. while others suggest that a 
level of service be established at this time. Apart frem.other factors, 
we consider these prcepcsals inappropriate since they would have the 
effect of freezing capacity in numerous markets, most of which we have 
previously indicated should nct be subject to capacity agreements. 

21/ We note that any large-scale shifting cf capacity to markets 
‘already adequately served woula be wholiy incensistent with the purposes 
for which this agreement 15 2ppreved and would merely serve to shift the 
effects of uneconomic competition upon the carriers trom the SOEHCEE 
here involved to other locaic«s 
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We will deny these requests. It would be both difficult and a 
departure from our prior practice to attempt to ordain in advance an 
appropriate pattern of operations in these and other markets, and no 
sufficient reason has been shown for our undertaking that task here. 

We add that it is desirable that decisions as to specific schedule times 
and airports served--decisions which are governed by a host of complex 
and interrelated operational and traffic considerations--be left to the 
managerial discretion of individual air carriers. Even when there has 
been a general agreement on the total volume of service to be offered 

in a market, competitive forces should still operate to produce a pattern 
of schedules most appropriately related to the demand for air service. 

As to all these problems, the Board retains jurisdiction to consider 

such action as may be appropriate in the light of circumstances which 
may arise, and we are imposing reporting requirements which will provide 
us with information with which to assess the need for any Board action 

in any of these areas which may be appropriate or within our jurisdiction. 
We note that we have continuing jurisdiction over section 412 agreements, 
and that we will possess the same authority to impose conditions at 

a later date as at present.22/ 


Finally, we have decided to approve the agreement for the one-year 
term provided therein.23/ While reasons can and have been advanced for 
a six-month or other term, in our judgment a one-year term has more to 


————_—————— 
22/ A number of the comments asked the Board tc go even further and to 


impose conditions to require service during specified time periods or 

at specified airports. Apart from the considerations heretofore noted, 
what has heretofore been said concerning attempts to deal with anticipatory 
problems is equally applicable here. 

Taking an opposite tack, several persons living near John F. 
Kennedy Airport, New York, request thac the Board require that the 
proposed schedule cutbacks in the New York markets be implemented 
to reduce the number of departures from JFK airport between 2200 and 
0700 hours, thereby reducing the number of such operations whose noise 
would disturb these residents. Although their request is not without 
some appeal, it is at odds with the respective concerns of the Postal 
Service, and the City of New York's Department of Marine and Aviation 
and the PNYA that the elimination of off peak flights will diminish the 
number of usable air mail flights, and increase ground congestion at 
the times of the remaining peak hour flights. As to all of these 
concerns, we note that! the scheme contemplated in the agreement before 
us is for aggregate reductions in capacity, rather than on a specific 
flight basis. We believe this approach comports with the competitive 
scheme contemplated by the Act, since the party carriers are still free 
to adjust their schedules to accord with their reduced level of flights 
as the needs of the traffic warrant. Rather than tamper with the 
approach contemplated iin the agreement, we believe that the better course 
is to maintain surveillance of the impact of the agreement in light of 
the service requirements of the Act. 

23/ By its terms, the agreement provides for termination on September 16, 
1972. 
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commend it than any other. Such a time period will permit the agreement 
to remain in effect during both a peak season and an off-peak season, 
thereby encouraging the development of a year-round pattern of service 
which is tailored to demand. Moreover, we agree with the applicants that 
the projected savings from the agreement cannot be effectuated all! at 
once, but gradually, and for this purpose a one-year agreement is not 
unreasonable in light of the current financial condition of the carriers 
and current traffic trends. Our continuing jurisdiction will insure that 
we will be able to take appropriate action to shorten the term if an un- 
anticipated increase in traffic renders the proposed levels of service 
inappropriate. 

Two labor parties have asked the Board to hold hearings with se 
view, inter alia, to imposing labor protective provisions. We have 
decided to deny this request. A hearing would delay implementation of 
the agreement for a substantial period of time, with likely adverse 
effects on the air transportation industry. Moreover, we believe 
that the question of imposition of labor protective provisions, in 
this instance, is primarily a matter of policy, the determination 
of which would not be facilitated by additional facts elucidated at 
a hearing. 


The labor parties urge that the proposed agreement is of a nature 
similar to a merger agreement, where the Board has traditionally imposed 
labor protective provisions to lessen the impact of the merger or other 
route action upon the carrier's employees. The theory upon which the 
Board has imposed such conditions is that the substantial public and 
carrier benefits derived from a merger approved by the Board should not 
be at the expense of employees adversely, affected by the resulting route 
realignment.24/ However, the Board's standard labor protective conditions 
are by their terms confined to adverse affects arising "solely oe 
and resulting from such merger," and "fluctuations, rises and falls, and 
changes in volume or character of employment brought about solely | 
other causes" are specifically excluded from the coverage of the Seon 
tective provisions. Unlike mergers, and other route cases, the instant 
agreement does not create changes in any carrier's operational authority, 
so as to justify employee protection against adverse affects produced 
by such a change. Rather, the present agreement serves only to permit an 
acceleration of the economically inevitable process of tailoring capacity 
to demand in a manner consistent with a level of service the Board) has 
previously concluded to be reasonable. Since labor protective provisions 
have never been considered appropriate with respect to such fiuctuations 
in service to adjust to traffic demand, we are unable to conclude that 
protective provisions are required by this agreement. indeed, inclusion 
of labor protective conditions in this instance would place employees 
in a better position than they would be in the absence of the screamer 


Moreover, the imposition of labor protective conditions would 
result in a financial burden upon the carriers which could defeat 
the objective which is sought by this agreement. We have found 


24/ See, United-Western Acquisition Air Carrier Property, 11 C.A. B. 
701, 708 (1950). 
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that the present financial condition of the carriers justifies 

the extraordinary action of concerted agreement as a means of 
facilitating and accelerating reduction in capacity to a level more 
consistent with traffic demand, Should the savings effectuated by the 
carriers as a result of the proposed capacity reductions be offset 

by the additional financial burden of labor protective conditions, the 
anticipated improvement in the carriers' financial position would be 
decreased, and the interests of the public in a sound, financially 
strong, air transportation industry would, to that extent, be jeopardized, 25/ 
Under these circumstances, we cannot conclude that imposition of labor 
protective conditions would be in the public interest, 


In view of the! foregoing, we find that the agreement between 
American, TWA and United to reduce scheduled capacity in the four 
markets in question is not adverse to the public interest, and is 
not in violation of the Act,and we shall, therefore,approve it 
subject to the conditions described above. 


ACCORDINGLY, IT IS ORDERED THAT: 


1. Agreement C.A.B, 22496 be and it hereby is approved. subject 
to the following conditions: 


(a) Within i5 days after the end of each calendar 
month, each participating carrier shall submit to the 
Board a report, in the form attached hereto as Appendix A, 
stating for each total market affected by the agreement 
(including satellite airports in each market) and for each 
flight flown therein (including extra sections), by flight 
number and aircraft type, the revenue passengers carried and 
number of seats flown for each day of the week; 


(b) A copy of such report shall be served upon each 
airport operator in the cities which are the subject of the 
report; 


2. Pursuant to 49 U.S.C. 1382(b), the Board shall retain 
continuing jurisdiction over this agreement and may modify or amend 
its approval of, or disapprove the agreement at any time without a 
hearing, or take whatever other action may be deemed appropriate; 


3. Any comments or requests filed by any person with the 
Board pertaining to Agreement C.A.B, 22496 shall be served on the 
carrier parties, the subject cities and airport operators, the 
Departments of Justice and Transportation, and the Postal Service, 
and replies thereto shall be filed within 10 days thereafter, and 
shall be similarly served; 


25/ Moreover, iin the long run, the traveling public would bear 
the additional cost of the labor protective provisions through higher 
fares, 


4, The late filed comments of the Postal Service and the 
Department of Transportation, and the reply thereto of the carriers, 
be and they hereby are received; and 


5. To the extent not granted, the requests herein be and they 
hereby are denied, 


By the Civil Aeronautics Board: 


HARRY J. ZINK 


Secretary 


MINETTI, MEMBER, 


MINETTI, MEMBER, CONCURRING AND DISSENTING: 


I regretfully concur in the Board's conclusion that the extraordinary 
conditions of economic stringency now prevailing in the industry warrant 
this temporary and limited departure from the regime of free competition 
in scheduling that has served the traveling public so well for so long. 

I concur also in the Board's refusal to impose conditions by which the 
Board would undertake to control either the timing of the remaining schedules 
the applicant carriers will offer in the four agreement markets, or the 
volume of schedules they will offer in nonagreement markets (including 
charter markets). While the concerns of the parties proposing such con- 
ditions are understandable, the fact remains that the imposition of such 
conditions would transform a limited departure from free competition in 
scheduling in a handful of large markets, into virtually a nationwide 
system of administered scheduling--a system of which I want no nart.! That 
scheduling competition must take a holiday in a few markets does not mean 
it should be banished everywhere else, The commenting parties have not 
shown the necessity for their requested conditions to avert unacceptable 
injury to other carriers or the public; if they had done so, or if they 
hereafter do so, the proper response in my view would be, not the whdlesale 
involvement of the Board in scheduling decisions, but th: disapproval of 
the agreement and a return to an unadulterated regime of freely competitive 
scheduling. | 

The one aspect of the Board's decision in which I am unable to goncur 
is its approval of the agreement for a full one-year term. Rather, I agree 
with the Department of Justice that approval should be limited to the six- 
month period contemplated by our earlier orders , particularly Order 70-11-35. 
As Justice correctly observes, the issue is not whether a one-year agreement 
can provide the applicants with greater assurance than a six-month agreement 
that capacity in these markets will remain within reasonable limits in the 
future; obviously it can. Rather the question is whether applicants ‘have 
shown a serious transportation need to substitute concerted decision for 
individual decisions in scheduling beyond the initial six-month period. In 
my view the applicants’ cursory and unsubstantiated discussion of this problem 
fails to show any such need. Once a reasonable level of scheduling is attained 
in these markets in the forthcoming off season, it taxes credulity to assume 
that the carriers would return to their present pattern of suicidally uneconomic 
overscheduling during the succeeding peak season. 


| 
If, as the applicants insist, "the natural forces of the marketplace” 
will assure against the use of idled capacity under the agreement to engage 
in uneconomic scheduling in nonagreement markets, why will not these ‘same 
natural forces equally preclude a return to uneconomic scheduling in the 
agreement markets once the agreement expires? I would prefer to take the 
applicants at their word and assume that, once they make the decision to 
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reduce their operations in these markets for a six-month period, their 
good sense and self-interest will lead to continued restraint in scheduling 
thereafter. As the present agreement represents a highly repugnant departure 


from anti-trust principles, justifiable only because of extraordinary circum- 
stances, I believe it should be limited to the very shortest duration necessary 
to achieve the desired benefits, which here is six months and no more. 


/s/ Gs JOSEPH MINETTI 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL, 


Petitioner, : Docket Nos. 24,062 
: 24,063 
Vv. 


CIVIL AERONAUTICS BOARD, 


Respondent. 


PETITION OF INTERVENORS, 
MOHAWK AIRLINES, INC., AIR NORTH, INC., 
AND COMMAND AIRWAYS, INC., 
FOR REHEARING 

Mohawk Airlines, Inc., ("Mohawk") Intervenor in Docket Nos. 
24,062 and 24,063, Command Airways, Inc., ("Command") Intervenor 
in Docket No. 24,062, and Air North, Inc., ("Air North") Intervenor 
in Docket No. 24,063, jointly submit the following petition for rehearing 


and reconsideration of the decision of the Court in these matters. 


IL Summary of Intervenors' Position 


The Court's opinion speaks of the need for both findings and 
hearings by the Civil Aeronautics Board. It indicates that findings are 


required "on the statutory issues of (1) whether certification would be 


an undue burden on the carriers, and (2) the public interest in 
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certification in these circumstances, which is distinct from the public 
interest in having the services provided." (Slip Opinion, p. 6). At 
page 8 of the Slip Opinion, the Court further notes that, in order to 
make the necessary findings, the Board is required to "conduct | 
hearings to re-examine the validity of the non-certificated carrier's 
exemption. " | 
Intervenors respectfully request these conclusions be recon- 
sidered and reheard or clarified, particularly insofar as they appear to 
impose the requirement of an evidentiary hearing for continuation of 
the exempted operations of Air North and Command. The statute : 
requires no hearing for exempted services, or for temporary sus 
pension of certificated services. ! 
While the concern of the Intervenors is primarily directed at 


the hearing requirement, we submit also that the C.A.B.'s actual 


findings in this proceeding, combined with its earlier findings in sup- 


port of the blanket exemption under which Air North and Command 
operate, 1/ necessarily encompassed the findings which the Court 
deems to be required. In any case, however, it is our view that more 
detailed findings can, and may, be made on the present record with- 


out further hearings. 


1/ 14C.F.R. 298 is a blanket exemption issued pursuant to 49 U.S.C. 
1386(b). | 
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IT. Adequacy of Findings 


A. The findings in support of the previous blanket 
exemption were implicitly revalidated by par- 
allel findings under other sections of the Act, 
and by the fact that the replacement carriers 
were in fact already serving the markets in 
question. 


The arrangements between Mohawk, on the one hand, and Air 
North and Command, on the other, required C.A.B. approvals under 
several different sections of the Federal Aviation Act. The temporary 
suspension of Mohawk's service under all the facts presented, including 
the fact of replacement service, was found to be in the “public interest" 
as required by 49 U.S.C. 1371(j). 2/ That finding would not have been 
made if all the underlying arrangements, including the exemption 
authorizing the proposed replacement services, were not in the public 
interest. The same is true of the other findings that were made. An 
exemption was required, pursuant to Section 416(b), of the control 


relationship arising under Section 408. 3/ While this exemption dealt 


2/ The pertinent portion of that section reads as follows: 
"The Board may, by regulations or otherwise, authorize 
such temporary suspension of service as may be in the 
public interest." 


3/ 49 U.S.C. 1378. 
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only with the control relationship, it also called for the findings of 
"undue burden, " "limited extent" or "unusual circumstances, " and 
“public interest" as required to support an exemption from Section 401. 
The agreement between the carriers also required a separate finding 
of "public interest" by the Board under Section 412. 4/ 
Finally, it should be recalled that at the time the Board acted 
Air North and Command were already engaged in scheduled air trans- 
portation in numerous markets pursuant to the blanket exemption of 
Part 298. Indeed, prior to the filing of the Mohawk suspension appli- 
cation, Air North or Command had been providing nonstop service in 


5/ 


almost all the markets in question. — 


B. The replacement services as proposed patently. 
did not lend themselves to certification. | 


The proposed services were frankly experimental. Mohawk's 
pleadings, and the Board's findings, made clear that air service to the 


communities in question had in the past been highly uneconomic, thus 


4/ 49 U.S.C. 1382. | 


5/ The three applications were filed respectively on August 20, 1969 
(Rutland), October 14, 1969 (Poughkeepsie), and October 16, 1969 
(Massena and Ogdensburg). The Official Airline Guide for July, 
1969, shows that at that time Air North was providing nonstop ser- 
vice between Poughkeepsie and Binghamton and between Massena/ 
Ogdensburg and Syracuse. Command later replaced Air North 
between Poughkeepsie and Binghamton and was serving that mar- 
ket at the time the Board approved the Mohawk-Command coiaces 
ment proposal. 
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posing the basic question as to whether the communities warranted any 
certificated air service. Instead of proposing the unconditional sus- 
pension of its service, Mohawk proposed to sponsor an experiment to 
determine whether a different type of air service -- smaller aircraft 
but more frequent schedules -- might prove economically feasible. 
These agreements, calling for such service, were for periods of one 


to ten years, but subject to termination by either party on short no- 


tice. 8/ Such experimental arrangements obviously do not lend them- 


selves to the procedural formalities of certification and decertification. 
Certification of the replacement service would, moreover, have 
resulted in dual certification at the points in question. Mohawk's certi- 
ficate authority has not been terminated at any of the points. In the 
event any of the experimental service fails, Mohawk retains the under- 


lying obligation to restore its own services. v/ Certification of the 


6/ E.g., JA27, JA 113-114. 


The Board was careful only to excuse Mohawk's service obligation 
in a very restricted sense. Thus, Order 70-2-23 provides in 
ordering paragraph 3 (JA 145, emphasis added): 


"3. To the extent necessary to relieve Mohawk Airlines, 
Inc., of its obligations to provide services in excess of 


those provided for by C.A.B. Agreement 21371, Mohawk 
Airlines, Inc. , be and it hereby is authorized to tempor- 
arily suspend service at Massena, Ogdensburg, and 
Ogdensburg-Massena, New York, and Rutland, Vermont, 
subject to the conditions that (a) Mohawk Airlines, Inc. , 
shall not itself resume service at such points, without 
Board approval, during the period in which Air North, Inc., 
is providing, pursuant to C.A.B. Agreement 21371, the 
minimum service described in the attached Appendix, and 
(b) that such suspension shall immediately terminate if. 
Air North, Inc., ceases to provide regularly the service 
specified in said Appendix," 
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: 
replacement carrier on top of Mohawk would have resulted in dup licate 


certificates covering service at a point as to which the certification of 


| 
| 
Finally, it should be emphasized that only by relying on non- 


even one carrier was questionable. 


certificated services was the Board able to assure itself as to critical 
features of the replacement service. The statutory inhibitions on the 
regulation of certificated services do not govern exempted operations. 
If a certificate were issued to the replacement carrier, the Board 
would not have been able, as it did, to specify a minimum number of 
daily round trips to be provided. 8/ Nor could it have conditioned its 
approval on the use of small aircraft by the replacement carrier, 


even though the entire premise of the proposal before it was that small 


aircraft might be able to provide a service which could not economically 


be provided with the larger aircraft of Mohawk's fleet. 


8/ The constraint on the Board's power to regulate schedules or 
equipment appears in Section 401(e)(4), 49 U.S.C. PIES 
which states that: 


"No term, condition, or limitation of a certificate shall 
restrict the right of an air carrier to add to or change 
schedules, equipment, accommodations, and facilities 
for performing the authorized transportation and service 
as the development of the business and the demands of the 
public shall require; except that the Board may impose 
such terms, conditions, or limitations in a certificate 
for supplemental air transportation when required by 
subsection (d)(3) of this section. " 
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Considering the foregoing constraints, both legal and economic, 
against certification of the replacement services, we submit that the 
Board's findings were sufficient to justify avoidance of certification in 


these particular circumstances. 


Ii. The Requirement for Hearings 
A. Hearings are not required under Section 416(b). 


Intervenors are unable to find any support in the statute for 
the Court's reference to need for "hearings" in order to support the 
findings found to be required for continuation of the exempted services. 
This was not a certificate proceeding and no applications for certifi- 
cates were before the Board. Nowhere, either by its terms or by 
implication does Section 416(b) call for a hearing and, as countless 
C.A.B. decisions illustrate, the principal purpose of an exemption 


under Section 416(b) is to obviate the hearing requirement. 
B. Hearings are not required for a temporary suspen- 
sion of service. 


In essence, the proceedings before the Board were for the pur- 
pose of authorizing the temporary suspension of service under 49 


U.S.C. 1371(j). That section clearly permits temporary suspensions 


of service without hearing, and the Board has given specific effect to 


the authority contained therein by promulgating a detailed regulation 


for suspensions without hearing (14 C.F.R. 205). 


-8- 


Mohawk sought to justify its suspension by submitting a specific 


replacement proposal, including guaranteed schedule frequencies by 
Air North or Command, and arrangements for reservations and other 
ground and supporting services designed to facilitate the replacement 
operations. However, Mohawk could just as well have submitted a 
suspension application without a replacement proposal, pointing out 
that scheduled service by Air North or Command was already being 
provided at all the points and in almost all the markets in question. 
Even in the absence of any alternative air service, Mohawk 
could have urged its unconditional suspension on the basis of the 
short distances to other air service points, excellent highways and 
adequate surface transportation. On such facts, the Board could have, 
and has in other instances, authorized a suspension of service without 
a hearing. It is difficult to understand why, merely because Mohawk 
made more elaborate arrangements for the protection of the public 
services, its temporary suspension should give rise toa hearing re- 


| 
quirement. 


C. Hearings are not required to establish “fitness. os 
The Court's opinion correctly notes that no finding of fitness is 
required to support exempt services. However, the Court points out 
that a finding of fitness gives "greater assurance that required service 


will be ably provided" and, therefore, the public interest requires that, 
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whenever possible, service be provided by a certificated carrier. The 
Court's reference to a hearing requirement follows from these obser- 
vations. 

To the extent the Court has been persuaded to call for hearings 
because of the importance of "fitness, " certain considerations need to 
be emphasized. 

First, the absence of a finding of "fitness" for exempt services 
in no way affects the safety standards which the replacement carrier 
will adhere to. Responsibility for "fitness" with respect to air safety 
rests entirely with the Federal Aviation Administration, whose rules 
establish stringent safety requirements, and the C.A.B. does not 
make independent judgments on matters of safety. The essential fact 
is that airlines not "fit" in terms of safety simply do not fly. 10/ 
"Fitness" in a financial sense is a proper concern of the Civil 


Aeronautics Board in certificate cases. It is not a precise or rigid 


10/ In addition, as the record shows, Mohawk's agreements with Air 
North and Cornmand impose special liability insurance require- 
ments for public protection (e.g., JA 110-113, JA 22-25) in the 
event of an accident. 
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test, however, as illustrated by the continued operations of both 


Mohawk and Northeast. — 11/ 


In any event, the proceedings below, 
although not keyed to certification requirements, gave ample assurance 
that, in the words of the Court, the service "will be ably provided. cs 
As noted above, by reliance on an exemption, the Board was able to 
define in some detail the nature and quantity of replacement service 

to be offered. In addition, the requirements for reinstatement of 
Mohawk's service provide absolute assurance that, even in the event 


of financial collapse of a replacement carrier, the public would not be 


the loser. 


D. The requirement of a hearing would tend 
to be self-defeating. 


The carriers providing the replacement services are 


small airlines with expense levels substantially lower than certi- 


ficated carriers. These lower expenses are related to the limited 


11/ Mohawk in the past year has been in default on major credit 
agreements; its pending merger with Allegheny Airlines re- 
flects its distressed financial situation. Northeast, the other 
certificated carrier affected by these proceedings, ‘has been 
in chronically bad financial condition for many years. Despite 
the serious financial condition of both carriers, no one, in- 
cluding the C.A.B., has raised any question about the "fitness" 
of either carrier to ably perform its certificated services. 
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nature of their operations and their limited size. 12/ & is these 


facts principally which hold out the possibility that the replacement 
carrier can operate economically a service which is uneconomic 
for a certificated carrier. 

For these same reasons, however, Command and Air North 
cannot afford the ordinary expenses of C.A.B. regulation and litiga- 
tion. Board regulations recognize this and exempt such carriers 
from many expensive ‘accounting, reporting, and approval require- 
ments. The expense of adjudicatory hearings tends also to be pro- 
hibitive. As a consequence, if such hearings are a necessary inci- 
dent to agreements like those here, the small carriers may find the 
price too high to participate. Command's Poughkeepsie-Binghamton 
service is anexample. This very modest operation between two small 
points for the benefit of a very limited clientele simply will not support 
the cost of a C.A.B. hearing. A hearing requirement could well mean 
no scheduled air service inthe market. In addition, the very uncer- 
tainties of a hearing requirement, which the Court's opinion raises, 
can only serve to discourage generally the extension of useful air taxi 


services. 


12/ The operations in question here, Poughkeepsie-Binghamton, 
Rutland-Albany, and Massena/Ogdensburg-Syracuse, would 
in no way distort these facts. Fewer certificated airline op- 
erations anywhere are of a more "limited extent. ” 
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As this Court has had occasion to note, procedural burdens of 


adjudicatory hearings are not to be imposed lightly: 
"The difficulties currently experienced in the adminis- | 
trative-process, sometimes referred to as its ‘malaise’, 
obviously do not warrant departure from procedures 
mandated by Congress but they suggest the need for rela- 


tive certitude before a court concludes that adjudicatory 
procedures are required. " American Airlines v. C.A.B., 


123 U.S. App., D.C. 310, 359 F.2d 624 at 630 (1966). 
(emphasis added). | 


In light of the adverse effect of a hearing requirement ort experi- 
mentation with improved public air services, and in light of the statu- 
tory provisions discussed above, we urge the Court to reconsider its 
opinion so as to make clear that evidentiary hearings are not required 
in order to support proper findings with respect to the proceedings 


below. 
IV. Labor Protective Provisions 


Intervenors also ask for reconsideration or clarification of 
the Court's statement (Slip Opinion, p. 11) that hearings should be 
held on the need for protective labor provisions. Because of a ar- 
bitration award last year, terminating a five-month strike by tie 
Air Line Pilots Association ("ALPA") against Mohawk, the dispute 
which prompted ALPA's participation in Docket Nos. 24, 062 and 
24,063 has been rendered moot. The Court's observations pertaining 


to No. 24,226, however, are of concern since they seem to grant to 
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union parties the right to require a hearing in suspension-replacement 
situations. 

As noted above, a hearing requirement could effectively pre- 
clude replacement agreements at the outset. We are aware of no 
requirement of the statute that hearings be held, when not otherwise 
required, if protective labor provisions are requested. As noted 
above, the statute leaves the question of a hearing to the Board's dis- 
cretion in cases such as here. We are unable to understand how the 
Court can deny the agency that discretion. 

WHEREFORE, the undersigned Intervenors respectfully pray 


the Court to reconsider and revise its opinion as requested herein, 


and grant such other relief, including the privilege of reargument, 


as may be appropriate under the circumstances. 


Respectfully submitted, 


ZUCKERT, SCOUTT & RASENBERGER 


By: 
Raymond J. Rasenberger 
Counsel for Intervenors, 
Air North, Inc. 
Command Airways, Inc. 
Mohawk Airlines, Inc. 


Nos. 24,062, 24,063 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


AIR LINE PILOTS ASSOCIATION, INTERNATIONAL, 
Petitioner, 


CIVIL AERONAUTICS BOARD, 
Respondent. 


On Petitions To Review Orders of 
The Cwil Aeronautics Board 


BRIEF AND SUPPLEMENTAL APPENDIX FOR THE 
AIR LINE PILOTS ASSOCIATION, INTERNATIONAL 


United States Court of Appeals 
for the Distriet of Columbia om GARY GREEN, Director 


ARTHUR HOROWITZ, 
Tt: DAVID NEVINS, Attorneys 
FILED oct 431970 EeeiDore ces 
my Of Air Line Pilots Association, Int’l. 
CLERK HENRY WEISS 
ROBERT S. SAVELSON 
Coben, Weiss & Simon 
Counsel for the 
Air Line Pilots Association, Int'l. 


THE CASILLAS PRESS, !NC.—1717 K Street, N. W.—Washington, 0. C.—223-1220 


STATEMENT OF ISSUE . 


STATEMENT OF THE CASE AND REFERENCE TO RULINGS 
I. BACKGROUND: THE INTERESTED PARTIES AND 


THE STATUTORY SCHEME 
A. Mohawk and Title IV of the Act . 
B. Command, Air North and Part 298 . 
C. Air Line Pilots Association, International . 
THE PROCEEDINGS BEFORE THE BOARD 
A. Mohawk’s Applications to Suspend Service 
B. ALPA’s Contentions Before the Board . 
Il. |THE BOARD’S FINDINGS AND CONCLUSIONS . 


ARGUMENT . 


THE BOARD’S INSTANT ORDERS ARE INVALID BECAUSE 
THEY BYPASS THE CERTIFICATION PROCEDURES RE- 
QUIRED BY THE ACT, VIOLATE THE BOARD'S OWN SET- 
TLED INTERPRETATION OF ITS REGULATIONS, AND 
REST UPON VAGUE AND UNARTICULATED FACTUAL 
PREMISES . 


A. By authorizing the air taxi operators in this case to 
provide replacement service, at points to be abandoned 
by certificated carriers, the Board has contravened the 
requirements of Section 401 of the Act 


1. The Board reads Section 401 too narrowly 
2. The Board reads Section 416(b) too broadly . 


The Board’s present use of its exemption powers 
constitutes an abrupt and unexplained departure 
from its own settled policy . 


The Board’s instant orders lack the support of 
requisite facutal findings . 


CONCLUSION 


Gi) 


AUTHORITIES CITED 


Cases: 


*American Airlines v. CA.B., 
98 App. D.C. 348, 235 F.2d 845 CS 
cert. denied, 353 U.S. 905 a 


American Airlines v. C.A.B., 
97 US App. D.C. 324, 231 F.2d 
483 (C.A.D.C., 1956) - 


American Airlines v. C.A.B., 
178 F.2d 903 (C.A. 7, 1949) . 


American Airlines, et al, Route Consolidation, 
7 CAB 337 (1946) . 


Chicago and Southern Airlines, Hot rae ee 
7 CAB 451 (1946) . ‘ 


Federal Power Commission v. Panhandle Eastern Poe Line Co., 
337 U.S. 498 (1949) . - 6 ¢ 


Federal Trade Commission v. Bunte Bros., Inc., 
312 US. 349 (1941) . 


Island Airlines, Inc. v. C.A.B., 
363 F.2d 120 (C.A. 9, 1966) . 
Large Irregular Carriers case, 
Il CAB 609 (1950). 
Las Vegas Hacienda, Inc. v. CA.B., 
298 F.2d 430 (C.A. 9, 1962) . 
Pan American World Airways, Inc. v. C.A.B., 
104 App. D.C. 288, 261 F.2d 754 (C.A.D.C., 1958), 
cert. denied, 359 U.S. 912 (1959) ets 


Social Security Board v. Nierotko, 
327 U.S. 358 (1946) . 


Standard Air Lines, Exemption Ree 
9 CAB 583 (1948) . . 


United States v. Leslie Salt Co., 
350 U.S. 383 (1956) . 


* Authorities chiefly relied on. 


18, 26, 32 


30 


32 


32 


30 


30 


18, 27 


27, 29, 30 


18 


Statutes: 


Federal Aviation Act of 1958, as amended es Stat. 731, 
49 U.S.C. Sec. 1301, er seq.) - 5 


Section 102 . 

Section 102(b) 

Section 401 

Section 401(a) 

Section 401(d) 

Section 401(g) 

Section 401(j) 

Section 401(k) 

Section 401(1) 

Section 403 

Section 403(a) 

Section 403(b) 

Section 403(c) 

Section 404(a) 

Section 404(b) 

Section 405(b) 

Section 407 

Section 407(b) 

Section 407(c) 

Section 407(d) 

Section 408 

Section 408(a) 

Section 409(a) 

Section 411 

Section 412(a) 

CRIS B22 FS 8 a od oe Sebo ad oh 
Section 416(b) som 2 Sg SoS 4, 13, 14, 18, 25, 26, 27, 28, 30, 3 
Section 1006(a) . eke ety hota oh a Oe ee a eee 


Regulations: | 


Part 298 — Classification and Exemption of Air Taxi Operators 5, 6 9, 14, 
(14 C.F.R. Part 298; 17 F.R. 635, 34 F.R. 7125). . . 23, 24, 28, 29, 31 


Miscellaneous: 


Amendment 135-18 to Federal Aviation Regulations, Part 135, 
Docket No. 9323, published in the Federal Register 
(35 F.R. 10098, at 10099) on June 19, 1970 


Bain, The Case Against Private Aviation, 
p. 175-190 (Cowles, 1969) . 


C.A.B., An Analysis of Scheduled Air Taxi Operations, 


p. 4 (Nov. 1969) . -- - . 


Docket No. 8041; Notice 67-9, published in the Federal 
Register (32 F.R. 4500) on March 24, 1967 


83 Cong. Rec. 6406-6407, 6507, 6631, 6634, 6635, 7082 (1938), 
75th Cong., 3d Sess - - - + - mA 


F.A.A. Advance Notice of Proposed Rule Making Docket 
No. 8041, Notice No. 67-9, published in the Federal 
Register (32 F.R. 4500) on March 24,1967 - - +++ +e 7 ¢ 21, 29 


F.A.A., Aviation Forecasts Fiscal Years 1970-1981 
(January 1970), pp. HOSONA co rent tice none -aien-mN-ee orice 21, 22 


F.A.A., List of Air Taxi Operators current as of 
November, 1968, issued June NOGMc celoid loiter toinivos ioltied nogioe Ronn chalets 21 


F.A.A., Scheduled Air Taxi Operators as of 
November 1968, p.5.-- - > c 21, 22, 24 


Federal Air Regulations (14 C.F.R. Parts 23, 25, 121, and JES @ ee s os 10 


Hearings before the House Interstate and Foreign Commerce 
Committee on H.R. 9738, 75th Cong., 3d Sess. (1938) . . - - ee > 19, 20 


Hearings before a Subcommittee of the Senate Committee 
on Interstate Commerce on S.2 and $.1760, 
75th Cong., 1st Sess. (1937) 


Hearings before a Subcommittee of the Senate Committee 
on Interstate Commerce on S$.3027, 74th Cong., Ist Sess. (1935), 
reprinted, Hearings before a Subcommittee of the Senate Committee 
on Interstate Commerce on S.2 and S.1760, 75th Cong., 
Ist Sess. (1937) - ~ aod 


Hearings before a Subcommittee of the Senate Committee 
on Interstate Commerce on $.3659, 75th Cong., 3rd Sess. (1938) 


24 


15, 16, 17, 20, 24 


Hearings on Terminal and Intermediate Points on Routes of Air 
Carriers, Subcommittee of the House Committee on Inter- 
state and Foreign Commerce, 80th Cong., Ist Sess., July 3, 
1947 (unprinted) 2. 2-2 2 ee et tt 

HLR. Rep. No. 911 on H.R. 7273, 75th Cong., Ist Sess. (1937) - 

H.R. Rep. No. 2254, 75th Cong., 3d Sess. (1938) . 

Miles, Thomas S. “Taxi Cargo Boom”, Pacific and Truck Traffic, 
April 1969 . ah fol oe ed od Cop iom ik umes 


1969 Air Transport Fact and Figures, pp. 36, 45 
N.T.S.B., 1969 Annual Report, pp. 59, 60 


N.T.S.B., Study of Air Taxi Accidents, 
1964-1968 (NTSB, 1970) 


Part 298 Weight Limitation Investigation, CAB Docket 
No. 21761, Order 70-1-15 (Jan. 5, 1970) - 


Speech, “Emerging Patterns in the Regulation of Local Air 
Carriers”, Hon. Whitney Gillilland, before the 81st Annual 
Convention of National Association of apis a 
Commissioners, October 9, 1969 . 


S. Rep. No. 686 on S.2, 75th Cong., Ist Sess. 2 937 
S. Rep. No. 1661 on S.3845, 75th Cong. 3d Sess. (1938) 


Page 


|= 

34, 35 
| 

10, 33, 34 
| 


i = 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,062 
No. 24,063 


AIR LINE PILOTS ASSOCIATION, INTERNATIONAL, 
Petitioner, 


Vv. 


CIVIL AERONAUTICS BOARD, 
Respondent. 


On Petitions To Review Orders of 
The Civil Aeronautics Board 


BRIEF AND SUPPLEMENTAL APPENDIX FOR THE 
AIR LINE PILOTS ASSOCIATION, INTERNATIONAL 


STATEMENT OF ISSUE 


The Federal Aviation Act of 1958 generally prohibits air carriers from 
| 
engaging in air transportation without a certificate of public necessity and con- 
venience, issued by the Civil Aeronautics Board after notice and public hearing. 


The question presented here is whether the Board can, nonetheless, authorize 


a non-certificated carrier to engage in regular, scheduled air transportation, with- 
out prior notice and hearing, over the routes of a certificated carrier which 


agrees to abandon its own service and permit such a replacement. 


The pending case has not previously been before the Court. 


STATEMENT OF THE CASE AND 
REFERENCE TO RULINGS 


This consolidated proceeding is before the Court upon separate petitions 
filed by the Air Line Pilots Association, International (““ALPA”), to review 
two orders of the Civil Aeronautics Board (the “Board”), pursuant to Sec- 
tion 1006(a) of the Federal Aviation Act of 1958, as amended (72 Stat. 731, 
49 U.S.C. Sec. 1301, et seq.). No. 24,062 relates to Board Order 70-1-130 
(R. 62-68),! issued on January 27, 1970, and No. 24,063 relates to Board 
Order 70-2-23 (R. 136-146), issued on February 6, 1970. The two afore- 
mentioned petitions have been consolidated for briefing and argument by or- 
der of this Court dated May 19, 1970. Mohawk Airlines, Inc. (“Mohawk’’) 
and Command Airways, Inc. (“Command”), have been authorized to intervene 
in No. 24,062; Mohawk and Air North, Inc. (“Air North”), have been au- 
thorized to intervene in No. 24,063. This Court has jurisdiction under Sec- 
tion 1006(a) of the Federal Aviation Act of 1958, as amended (72 Stat. 
731; 49 U.S.C. 1301) (the “Act”). 


IL. BACKGROUND: THE INTERESTED PARTIES AND 
THE STATUTORY SCHEME 


A. Mohawk and Title IV of the Act 


Mohawk is a New York corporation and a common carrier by air. Mo- 


hawk is classified as a “local service carrier” and provides commercial air 


1 References to the Board’s Orders and the formal papers in both cases, which are re- 
produced in the appendix, are designated “R”. Designations preceding a semi-colon are to 
the Board’s orders and those following are to the formal papers. 


transportation service to cities of varying size, mostly in the northeastern United 
States. Prior to the instant proceedings, Mohawk provided air service to some 
37 cities in 11 states, including Poughkeepsie, Massena, and Ogdensbure, New 
York, and Rutland, Vermont (R. 1, 69, 80-81). 


Pursuant to law, Mohawk’s authority to provide such air transportation 
service is duly conditioned upon certain prerequisite showings and continuing 
obligations. Thus, the Act? prohibits Mohawk, and any other “air carrier” 
from engaging in air transportation without an authorizing certificate issued by 
the Board. (Section 401.) The record shows that Mohawk did apply for and 
obtain such a certificate (R. 1, 69, 80-81) pursuant to Section 401(d) of the 
Act: 


“The Board shall issue a certificate authorizing the whole 
or any part of the transportation covered by the applica- 
tion, if it finds that the applicant is fit, willing, and able 
to perform such transportation properly, and to conform 
to the provisions of this Act and the rules, regulations, 
and requirements of the Board hereunder, and that such 
transportation is required by the public convenience and 
necessity; otherwise such application shall be denied.” 


Moreover, certificated carriers like Mohawk must, as a condition of retain- 
ing their authority, comply with certain labor legislation (Sec. 401(k)); transport 
mail for the government as requested (Sec. 401(1)); file, post and publish all 
of its rates, fares and charges for air transportation (Sec. 403(a)); and refrain 
from charging or collecting a different amount of compensation than that 
specified in its tariffs (Sec. 403(b)). Further, certificated carriers like Mohawk 
must disclose the names of their stockholders and keep records and accounts 
in a manner prescribed by the Board (Sec. 407). 


2 The relevant portions of the Act are set forth in full infra at Supplemental Appendix Cc. 


3 Similar requirements for notice and hearings are imposed by the Act in case of altera- 
tion, amendment, modification or suspension of such certificate, or in case of SSE 
of any route or part of a route. Sec. 401(g), (j)- 


Detailed statutory restrictions also apply to proposed tariff changes (Sec. 
403(c)); proposed consolidations and mergers (Sec. 408); deceptive or unfair 
methods of competition (Sec. 411); interlocking relationships (Sec. 409(a)) and 
pooling arrangements and other economic arrangements among carriers (Sec. 
412(a)). 


B. Command, Air North and Part 298 


Command, a Delaware corporation, began to engage in public air transpor- 


tation operations in July 1966 (R. 2). Northern Airways is a division of S. T. 


Griswold and Company, Inc., a Vermont corporation. Northern was organized 

in 1956 as an air carrier and merged with Griswold in 1969. While the instant 
case was pending before the Board, Northern’s assets were acquired by a newly- 
formed corporation, Air North (R. 137, n. 1; 81). 


The Board has designated Command and Air North as “air taxi operators”. 
This designation, and lits attendant consequences, have considerable significance 


herein. 


In order to implement the statutory scheme with particularity, Congress 
authorized the Board to “establish such just and reasonable classifications or 
groups of air carriers'. . . as the nature of the services performed by such air 
carriers shall require; and such just and reasonable rules and regulations, pur- 
suant to and consistent with the provisions of this title, to be observed by each 
such class or group, as the Board finds necessary in the public interest” (Sec. 
416(a)). The Board was also given authority, with certain exceptions, to exempt 
from the provisions of the Act, 


any air carrier or class of air carriers, if it finds that... 
such provision . . . is or would be an undue burden on 
such air carrier or class of air carriers by reason of the 
limited extent of, or unusual circumstances affecting, the 
operations of such air carrier or class of air carriers and 
is not in the public interest. (Sec. 416(b)(1).) 


The Board has exercised this classification and exemption authority. In 
1952, the Board issued new regulations entitled “Part 298-Classification and 
Exemption of Air Taxi Operators”. (14 C.F.R. Part 298; 17 F.R. 635). These 
regulations, subsequently revised, created a classification of air carriers, called 
“air taxi operators”, who do not utilize large aircraft. Under present terms, 
Part 298 classifies large aircraft as those weighing 12,500 pounds or more* and 


: - | 
exempts the small airplane operators—the air taxis—from many of the statutory 


responsibilities imposed upon other classifications of carriers. 


Thus, air taxi operators like Command and Air North do not need a certi- 
ficate of public necessity and convenience because, under Part 298.11(a), they 
have been exempted from Section 401(a) of the Act. Consequently, they can 
and do carry passengers in air transportation without a prior public hearing or 
showing of fitness and capacity to perform at standards otherwise required. 

In addition, the Part 298 regulations relieve air taxi operators, in whole or in 
part, from the statutory requirements relating to the publication of “all rates, 
fares and charges for air transportation”’ (Sec. 403); the obligations to provide 
adequate service upon reasonable request (Sec. 404(a)), to avoid unjust ‘econom- 
ic discrimination (Sec. 404(b)); to carry mail at government request (Sec. 405(b)); 
to make public disclosure of stock membership, traffic records, and financial 
statements (Sec. 407(b), (c), and (d)); and to obtain Board approval for any 
proposed consolidation, merger, or pooling arrangement (Secs. 408(a), 409(a), 
412(a)). 


Except for some specific prohibitions against operating in Hawaii and 
Alaska, and against competing with helicopter and other special equipment 
operators, Part 298 contains no limitations upon the air taxi operatots’ pro- 
clivities for route competition and no limitations upon their fare structure. 


Moreover, Part 298 regulations expressly permit air taxi operators to engage 


4 The Board is presently conducting a formal proceeding which contemplates the 
modification of this 12,500 pound limit so as to expand the scope of air taxi operations. 
Part 298 Weight Limitation Investigation, CAB Docket No. 21761, Order 70-1- 1 ee 5, 
1970.) 


in charter flight business, so long as they use jet aircraft weighing less than 
27,000 pounds and carrying not more than 12 passengers (14 C.F.R. § 298.21(a).) 


In 1969, the Board created a new subclassification of air taxi operators: 
those operators who performed more than five scheduled round-trip flights per 
week between any two points were characterized as “‘commuter air carriers” 
and were required to file quarterly traffic reports and flight schedules with the 
Board. (14 C.F.R., Part 298, 34 F.R. 7124). Otherwise, these scheduled com- 
muter air carriers are treated by the Board in the same manner as other, non- 
scheduled, air taxi operators and, indeed, are not even required to comply with 


their own published schedules. 


C. Air Line Pilots Association, International 


Air Line Pilots Association, International (““ALPA”), an unincorporated 
labor organization, is the authorized bargaining representative of flight deck 
crew members and other employees of more than 47 air carriers. ALPA repre- 
sents more than 30,000 employees actively engaged in the air transportation in- 
dustry, in matters affecting employment rights and safety in air transportation. 
ALPA represents all pilots and stewardesses employed by Mohawk. In addi- 
tion, ALPA, as a professional organization, has substantial interests, and partic- 
ipates frequently, in activities concerned with the improvement of air safety 


and the advancement of commercial air transportation. 


Il. THE PROCEEDINGS BEFORE THE BOARD 


In No. 24,062, the Board, pursuant to an application and agreement filed 
by Mohawk, authorized Mohawk to suspend air service to Poughkeepsie, New 
York, conditioned on replacement air service being provided by Command (R. 


62-68). In No. 24,063, the Board, pursuant to applications and an agreement 


filed by Mohawk, authorized Mohawk to suspend air service at Massena and 


Ogdensburg, New York, and Rutland, Vermont, with required replacement air 


service to be provided by Air North, as specified in an agreement between 


Mohawk and Air North (R. 136-146). ALPA was a party to both proceedings, 
opposing the approval of Mohawk’s application and agreements with the com- 


muter air carriers. The proceedings are summarized below. 


A. Mohawk’s Applications to Suspend Service 


No. 24,062 — On October 14, 1969, Mohawk filed an application with 
the Board which requested authorization to suspend service at Poughkeepsie, 
New York, a station specified on Segment 4 of Mohawk’s Certificate of Public 
Convenience and Necessity for Route 94 (R. 1). Mohawk asserted as its pri- 
mary justification for the proposed suspension of service that it would econom- 
ically benefit from the suspension, as Mohawk was then suffering financial 
losses due to its service at Poughkeepsie (R. 5-6). 


In seeking the suspension of service Mohawk acknowledged its “obligations 
imposed by its certificate of public convenience and necessity with respect to 
service at Poughkeepsie” and expressed its willingness “to accept a condition to 
its suspension of service at Poughkeepsie that it again provide service to that 
community in the event that suitable replacement service by a commuter air 
carrier is not provided” (R. 4). Mohawk went on to explain that SEE 
a “commuter air carrier, would provide such replacement service’’, ie, three 
daily round-trips and use of 15-passenger aircraft at Poughkeepsie, if Mohawk 
were authorized to suspend its service (R. 45). 


Mohawk pointed out to the Board that Command, at the time Mohawk 
filed its application, then provided 7 round-trips a day between Poughkeepsie 
and New York City’s Kennedy airport, and 3 round-trips a day between Pough- 
keepsie and Burlington, Vermont (R. 2). Mohawk also acknowledged that 
Command had carried 13,851 passengers during 1967; 14,492 passengers during 
1968; and 28,100 passengers from January until August of 1969 (ibid.). 


Mohawk also filed with the Board an agreement between Mohawk and 
Command which, while not formalizing the required level of Command’s re- 


placement service, provided that Mohawk would furnish Command with certain 


ground services at Poughkeepsie (R. 3, 15-18). The Agreement was to be- 
come effective immediately upon the authorized suspension of Mohawk’s 
service at Poughkeepsie and continued for one year periods unless one party 


gave notice to the contrary. 


No. 24,063 — On August 20, 1969, Mohawk filed an application with the 
Board seeking suspension of its air service at Rutland, Vermont, a point speci- 
fied on Mohawk’s Certificate of Public Convenience and Necessity for Route 72 
(R. 69). Mohawk asserted that its service at Rutland was incurring financial 
losses (R. 71), and that if it were suspended at Rutland replacement service 
would be guaranteed by Air North, a commuter air carrier, pursuant to an 
agreement between Mohawk and Air North (R. 70-71). Mohawk advised the 
Board that the agreement was not then completed, but would be filed with 
the Board upon execution (ibid.). 


On October 17, 1969, Mohawk filed an additional application, requesting 


suspension of its air service at Massena and Ogdensburg, New York, points 
specified on Segment 2 of Mohawk’s Certificate of Public Convenience and 
Necessity for Route 94 (R. 80-81). Mohawk again asserted that substitute air 
service would be provided by Air North. Mohawk acknowledged that Air North 
then operated “over 15,000 route miles and approximately 270,000 available 
seat miles per week”' and was “one of the largest general aviation businesses in 
the northeast”. (Jbid.) 


Mohawk also submitted to the Board for approval a 10 year agreement be- 
tween Mohawk and Air North which related to the proposed suspension of serv- 
ice at Massena, Ogdensburg, and Rutland, Vermont. The agreement created a 
new “Mohawk Commuter” service by which Air North, using Mohawk’s trade- 
mark on flights covered by the agreement, would provide certain specified fre- 
quencies of air service at the three points, while Mohawk would provide Air 
North with important services, such as ticketing, reservation, passenger lodging, 
ramp services, and space (R. 85-86, 101-106). Mohawk asserted to the Board 
that the agreement with Air North was in the public interest and that the 
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proposed arrangements with Air North were similar to some 7 other similar ar- 


rangements between certificated carriers, like Mohawk, and commuter air car- 
riers, like Air North, which the Board had recently approved (R. 90-94). 


Finally, Mohawk requested the Board to grant it an exemption from Sec- 
tion 408 of the Act, if the Board concluded that through the agreement Mo- 
hawk “controlled” Air North within the meaning of Section 408 of the Act 
(R. 94). 


B. ALPA’s Contentions Before the Board 


In response to the two Mohawk applications seeking suspension ofits serv- 
ice at Poughkeepsie, Massena, and Ogdensburg, New York, ALPA filed a con- 
solidated answer in opposition.> ALPA contended, inter alia, that the Board 
was without statutory authority to permit commuter air carriers, like Command 
and Air North, who engage in air commerce solely through the general air taxi 
exemption found in Part 298 of the Board’s Regulations and without possess- 
ing a certificate of public convenience and necessity, to provide substitute air 
service over routes formerly assigned to Mohawk, a certificated carrier (R. 43- 
48). ALPA asserted that in view of the growth of air taxi operations, jand 
their current, substantial role in the air transportation system, the Board could 
no longer authorize them to provide substitute air service pursuant to the Part 
298 exemption. It was pointed out that the 1966 Census of Air Taxi Opera- 
tors, published by the Federal Aviation Administration, indicated that from 
1957 to 1966, the hours flown by air taxi operators increased from 571,000 
to 2,786,000; the number of their aircraft from 2,030 to 11,063; the humber 
of their multi-engine aircraft from 530 to 2,848; and that over half of the 
scheduled operators have from 4 to 10 aircraft and their estimated mail reve- 
nues for 1968 were about $8.5 million (R. 46). Further, it was asserted, 


5 ALPA also filed an opposition to Mohawk’s Rutland petition which was part! of a con- 
solidated answer directed at some 7 other applications filed with the Board on August 20, 
1969, which sought a major realignment of air service in the New England States through 
suspension by Northeast Airlines, Inc. and replacement by Mohawk and various commuter 
air carriers. 
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regularly scheduled air taxi operators now produce roughly $57 million in an- 
nual revenue, Carry approximately six million passengers annually, and serve 
about 360 cities throughout the United States (ibid.). 1n fact, according to 
the March 15, 1969, edition of Official Airline Guide, 103 air taxi operators 
had published schedules involving some 2,642 flights. 


In addition, ALPA argued that, without the benefit of a public hearing 


like that required prior to certificated service, 


_.. there is no information as to the principal officers 
of Command or Northern, or what their managerial, avia- 
tion, and airline abilities and experiences are. Likewise, 
there is insufficient information on the financial stability 
and history of Command and Northern... [R. 44]. 


One of the practical results of the Board’s lack of inquiry, ALPA noted, might 
likely be an increased safety hazard, as air taxi operators, not surprisingly,® 
have a fatality rate for passenger miles which is 30 times greater than that for 
certificated carriers.’ In short, ALPA argued to the Board that the proposed 
substitute service and the Air North agreement should be submitted to public 
scrutiny as required through Section 401(a) of the Act. 


SA passenger travelling on every trunk or local service carrier certificated by the Board 
flies aboard aircraft built to stringent requirements, maintained and inspected at a rigid level 
and flown by pilots certificated according to rigorous testing procedures, all promulgated and 
enforced by the Federal Aviation Administration (“FAA”). But different, substantially lower 
standards of air safety have been promulgated for air taxi operations. Compare Federal Air 
Regulations, Part 25 and Part 121 with Federal Air Regulations, Part 23 and Part 135 (14 
CER. Parts 23, 25, 121 and 135). 


7 The National Transportation Safety Board issued a study in May 1970 concerning acci- 
dents occurring in air taxi operations during the period 1964-1968. According to the NTSB, 
an independent federal agency that serves as the overseer of U.S. transportation safety, the air 
taxi passenger fatality rates per 100 million passenger-miles flown were 9.29 for 1967 and 8.91 
for 1968, while the corresponding rates for scheduled domestic passenger service by certificated 
carriers were 0.29 in 1967 and 0.28 for 1968. Study of Air Taxi Accidents, 1964-1968, (NTSB, 
1970) pp. 1-2. Copies of this study have been lodged with the Clerk for the convenience of 
the Court. Subsequent references to this document herein will be designated “NTSB study”. 
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Ill. THE BOARD’S FINDINGS AND CONCLUSIONS 


The Board approved Mohawk’s requests and granted the suspension/replace- 


ment arrangements for a 3 year period at Poughkeepsie and a 10 year period 
at Massena, Ogdensburg, and Rutland (R. 64-66, 140-143). In authorizing Mo- 
hawk to suspend its service for 3 years at Poughkeepsie, the Board expressly 
conditioned its approval on the immediate substitution of air service by Com- 
mand, to be “regularly provided at the contemplated level” (R. 65-66). Sim- 
ilarly, the Board conditioned Mohawk’s 10 year suspension at Massena,| Ogdens- 
burg, and Rutland upon Air North providing the specified level of air service 
(R. 140, n. 8). Finally, with respect to the Mohawk-Air North agreement, the 
Board found it demonstrated that Mohawk would control Air North within the 
meaning of Section 408, but granted the 10 year agreement an exemption from 
that Section of the Act (R. 142-143). | 
In Order No. 70-2-23, the Board stated, 

In essence, the agreement contemplates a situation in which | 

Mohawk will employ an independent contractor to discharge | 

Mohawk’s certificate obligation with small aircraft, rather | 

than employing small aircraft in its own operations [R. 138-| 

139]. 
The Board then posed the question whether the contractor’s services would 
“satisfactorily fulfill Mohawk’s service obligations”; relying solely upon the as- 
sertions contained in the applications themselves, the Board then concluded 
“that they will” (R. 139). A similar approach was applied in Order 70-1-130. 


With respect to the contentions raised by ALPA, the Board “found them 
to be without merit” in both cases (R. 65, 141). Both orders recite that “the 
Board has dealt with those contentions in previous orders, and we believe our 
findings in those orders are dispositive of ALPA’s contentions” (R. 65, 141- 
142). Both orders then proceed to assert that, “In any event, we are not per- 
suaded that ALPA’s contentions present sufficient public interest factors as to 
warrant either the disapproval of the agreement or the institution of an eviden- 
tiary hearing’’ (ibid. ). | 


12 


Both orders contain string citations to prior Board orders in which ALPA 
raised similar arguments, and in which the Board responded with language vir- 
tually identical to that just quoted. Accordingly, the Board refused to conduct 
a hearing, and approved the agreements and Mohawk’s requests, upon conditions 
not here in issue. The instant orders brought to 26 the number of cases in 
which, during recent years, the Board has approved proposals for substitute serv- 


ice by air taxi operators at certificated points.® 


ARGUMENT 


THE BOARD’S INSTANT ORDERS ARE INVALID BECAUSE 
THEY BYPASS THE CERTIFICATION PROCEDURES REQUIRED 
BY THE ACT, VIOLATE THE BOARD’S OWN SETTLED INTER- 
PRETATION OF ITS REGULATIONS, AND REST UPON VAGUE 
AND UNARTICULATED FACTUAL PREMISES 


Faced with rapid economic growth in the air taxi industry and hopeful 
of reducing the subsidy needs of certificated local service carriers, the Board 
has hit upon the device, herein illustrated, of allowing air taxi operators to re- 
place the carriers’ certificated service at low-density traffic points. To avoid 
the more stringent economic and safety regulations applicable to certificated 
service, the Board has decided to authorize such replacement service by way 
of administrative exemption rather than through statutory certification proceed- 
ings. Such abbreviated procedures not only preserve the air taxi operator’s 
immunity from more strict regulation, they also obviate the need for a show- 
ing of fitness and capacity to perform transportation service, and for the scru- 


tiny of evidentiary materials in a public hearing. 


In ALPA’s view, repeatedly presented to the Board, such a short cut is 


prohibited by law. As we now show, the Board’s use of its exemption power 


8 Appendix A to this brief, infra, pp. A1-A8, contains a chart outlining the impact of 
this Board policy in terms of passengers, frequency of service, etc. by reference to the data 
contained in these 26 Board decisions. 
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in the instant case contravenes the regulatory scheme of the Act and represents 
an abrupt and unexplained departure from the Board’s own settled view jof the 


proper reach of that power. 


A. By Authorizing the Air Taxi Operators in This Case To 
Provide Replacement Service, at Points to be Abandoned 
by Certificated Carriers, the Board Has Contravened the 
Requirements of Section 401 of the Act. 


If Section 401 of the Act stood alone, the Board’s instant orders would 
be patently unlawful, without further analysis. That Section unequivocaily pro- 
vides that “No air carrier shall engage in any air transportation unless there is 
in force a certificate issued by the Board authorizing such air carriers to engage 
in such transportation”. Subsequent portions of Section 401 require an adver- 
sary proceeding, public notice and hearing, and Board findings that an applicant 
is “fit, willing and able” to perform the requested air service and that such 
service is “required by the public convenience and necessity”. Clearly, none 
of the foregoing certificate procedures have been invoked herein; nonetheless, 
according to the Board, Command and Air North, two non-certificated air taxi 
operators, are now entitled to provide air transportation service to the general 


public at various points designated on the certificates of Mohawk as being the 
responsibility of Mohawk. 


The Board’s justification for this apparent abdication of its regulatory func- 


tion rests upon Section 416(b) of the Act, which provides : 
The Board, from time to time and to the extent neces- ! 
sary, may (except as provided in paragraph (2) of this sub- 
section) exempt from the requirements of this title or any | 
provision thereof, or any rule, regulation, term, condition, 
or limitation prescribed thereunder, any air carrier or class 
of air carriers, if it finds that the enforcement of this title 
or such provision, or such rule, regulation, term, condition, 
or limitation is or would be an undue burden on such air 
carrier or class of air carriers by reason of the limited ex- 


tent of, or unusual circumstances affecting, the operations 
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of such air carrier or class of air carriers and is not in the 
public interest. 


Apparently, the Board will contend that it has promulgated rules, in Part 298 
of its own Regulations, which meet the tests for validity specified in Section 


416(b) and which support the issuance of its instant orders. 


This rationalization falls of its own weight when the terms of the Act are 
considered. Moreover, in light of the Act’s history, and stated purposes, its 
terms cannot sensibly be stretched by “interpretation” to condone the Board’s 
approach. 


1. The Board Reads Section 401 Too Narrowly 


The Act—and its forerunner, the Civil Aeronautics Act of 1938—was an 
explicit Congressional response to a series of severe industry problems. Air 
transportation in the late 1930’s was considered by the House Committee in 
charge of the new legislation to be in a “chaotic” state.2 Ample evidence was 
presented to Congress demonstrating financial instability throughout the indus- 


try, and, in large part, consequent safety hazards. 


“The present air-transportation system has been developed at 
great expense both to the Government and private industry, 
to say nothing of the lives taken during this development. 
It is now seriously threatened by the initiation of unregu- 
lated airlines, unhampered by any duty to perform the gov- 
ernmental service of carrying mails and not covered by the 
present law... .” 


“The needs of the public require the immediate extension of 
Governmental control to the air-transport industry. In order 
to prevent chaotic conditions and promote the rapid growth 
that comes with orderly regulation this need should be ful- 
filled at the earliest practicable date.” [Emphasis supplied.] 
H.R. Rep. No. 911 on H.R. 7273 75th Cong., Ist Sess. 18- 
19 (1937). 


9 EER. Rep. No. 2254, 75th Cong., 3d Sess. p. 2 (1938). 
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That same year, the Senate Committee which was considering a similar 
bill said: 


“In recent years there has been an extraordinary growth 
of transportation by air. The airlines cover the country 
carrying over a million passengers a year and much ex- 
press and mail and are engaged in intensive competition 
with each other and with railroads and other carriers. 
This competition is being carried to an extreme which 
tends to undermine the financial stability of the carriers 
and jeopardize the maintenance of transportation facilities 
and service appropriate to the needs of commerce and 
required in the public interest and the national defense. 
Aviation in America today, under the present laws, proves 
unsatisfactory to investors, labor, shippers, and the carriers 
themselves.” [Emphasis supplied.] S. Rep. No. 686 on 
S. 2, 75th Cong., Ist Sess. 2 (1937). 


The legislative history makes it plain that Congress considered the irequire- 
ment of a certificate of convenience and necessity, to be issued by an admin- 
istrative agency, to be at the core of effective reform. Such a certificate, it 
was thought, would provide the basis for creating and enforcing the necessary 
economic and technical order required in the industry. Thus, Congressman 
Lea, a sponsor and one of the chief proponents of H.R. 9738, emphasized 
during debates that | 


the regulatory body created by the bill will have author- 

ity to issue certificates of convenience and necessity to 

the operators. This will give assurance of security of 

route. The authority will also exercise rate control... . 
[T]hose two things are the fundamental and essential needs | 
of aviation at this time... . 83 Cong. Rec. 6406-6407 I 
(1938), 75th Cong., 3d Sess. 


The House Committee, in its report urging passage of the same bill, made 


the same point: 


If this legislation is enacted, the air carriers will be able 
to operate on a stable basis, their routes secured by a 
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certificate of convenience and necessity, which may be re- 
voked only for cause, and their rates regulated so as to 
eliminate cutthroat competition among themselves. [Em- 
phasis supplied.] H.R. Rep. No. 2254 on H.R. 9738, 75th 
Cong., 3d Sess. 2 (1938). See also S. Rep. No. 1661 on 
S. 3845, 75th Cong. 3d Sess. 2 (1938). 


At the same time, S. 3845, which was finally melded into the Civil Aero- 


nautics Act, was reported on by the Senate Committee on Commerce. In the 


Senate, recognition of the relationship between the carriers’ economic stability 


and the safety of their operations was quite explicit, and the certificate device 


was acknowledged as designed to promote both. 
The Committee Report stated: 


The present bill reflects the coordination of thought of im- 
portant Senate and House Committees in a general recogni- 
tion of the dependence of safety in air upon the need for 
permanent economic legislation, and consequent economic 
stability in the air-carrier industry. S. Rep. No. 1661 on 
S. 3845, 75th Cong., 3d Sess., p. 2 (1938). 


And, as explained by Senator McCarran, the chief architect of S. 3845: 


Air transport is a distinct part of aviation. Technically, it 
embraces the most difficult kind of flying, by reason of its 
operation between fixed points at definite times, almost re- 
gardless of weather or any other condition. If we are ever 
to have safe, regular, and economically sound air transport, 
it must be administered by a strictly non-political body. 
83 Cong. Rec. 6631, 75th Cong., 3d Sess., (1938). 


In general, Senator McCarran concluded: 


Sound legislation, administered by a strictly non-political 
body, will make air transport much more efficient than it 
now is, and will unquestionably result in convincing the 
traveling public of its safety. 83 Cong. Rec. 6635, 75th 
Cong., 3d Sess. (1938). 
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On the House side, Congressman Randolph, one of the chief supporters 
of H.R. 9738 which was passed by the House, summarized the intent and pur- 


pose behind the legislation: 


H.R. 9738 provides for a coordinated regulation of aero- 

nautics under a new Federal agency. It vests the regula- 

tion of economic problems and of safety factors of the 

industry in a non-political, permanent agency of the Gov- 

ernment. It foresees economic regulations premised on the 

tried and tested American device of certificates of conveni- 

ence and necessity. It thus provides the virtue of ease of 

government control under a method that is both familiar 

and tested, preventing unsound and unjustifiable ventures, 

outlawing piratical practices while preserving healthy com- 

petition and protecting the smaller lines. It proposes to 

regulate rates to the extent necessary in the public interest 

and it permits of cooperative action under sound Govern- 

ment supervision with a view to eliminating waste, encour- 

aging economics, and the promotion of travel and trade. 

It will make possible new financing under the direction of 

the regulatory body. Its broad provisions should improve 

safety conditions. It will assure aeronautics an orderly and 

sound growth. It will inspire public confidence. It should | 

attract the highest type of management. And it will consti- | 

tute a steady advance toward a coordination of America’s 

transportation facilities. 83 Cong. Rec. 6507, 75th Cong., 

3d Sess. (1938). 

Thus, in the view of those who framed the statute, the main objectives of 

comprehensive regulation of the air transportation industry were the promotion 
of financial stability and the attendant improvement in safety and orderly 
progress of aviation. These purposes are still preserved and reflected in the 
Act. Section 102 requires, inter alia, that the Board shall consider “as being 
in the public interest, and in accordance with the public convenience and 


necessity 
* * * 


The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure 
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the highest degree of safety in, and foster sound economic 
conditions in, such transportation, and to improve the rela- 
tions between, and coordinate transportation by, air carriers. 


Accordingly, it is clear that the Board is obliged, in dealing with any pro- 
posals designed to impose non-certificated common carriers upon the traveling 
public, to proceed with a marked restraint. For “the basic policy of the Fed- 
eral Aviation Act is a certification system, with exemption to be used sparingly 

_ 2 Island Airlines, Inc. v. C.A.B., 363 F.2d 120, 125 (C.A. 9, 1966). 


2. The Board Reads Section 416(b) Too Broadly 


The Board’s power to classify and exempt carriers from the provisions of 
the Act is explicitly conditioned in Section 416(b) itself. That enactment al- 
lows the Board to exempt air carriers from other provisions of the Act when, 
and only when, the Board finds that “unusual circumstances affecting the op- 
erations of” such carriers, or the “limited extent” of their operations, makes 
enforcement of the provision in question an “undue burden” upon the carriers 
and that such enforcement is “not in the public interest”. Exemption is then 
allowable, but only “to the extent necessary.” 1 American Airlines v. C.A.B., 
98 App. D.C. 348, 352, 235 F.2d 845, 849 (1956), cert. denied, 353 U.S. 905; 
Las Vegas Hacienda, Inc. v. CA.B., 298 F.2d 430, 439, n. 30 (C.A. 9, 1962). 


A brief review of legislative history shows what Congress had in mind 
when it authorized the Board to grant exemptions: relief for irregular and oc- 
casional operations, incidental to the basic transportation system, and of little 
economic impact. Nowhere in the Act’s history was it suggested that exemp- 
tion powers could be used, instead of certification proceedings, to permit regu- 


lar air service, over established routes. 


The economic regulatory scheme of the Act, as already explained, was ini- 
tially enacted in 1938. The 75th Congress recognized that, in certain limited 


10 We show later, pp. 30-36, that the Board has not even purported to make these pre- 
requisite findings. At this point, we confine our argument to a showing that such findings, 
upon the instant record, could not withstand judicial review even if they had been made. 
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or unusual situations, enforcement of some regulatory provisions might be unduly 
onerous. Definitions of “air carrier” and “air transportation” contained in the 
Act were so broad that some unintended results and undue hardships could be 
foreseen without a provision for ad hoc exemptions.!! One governmental offi- 
cial noted that “‘air transportation” as defined in the Act included the operations 
of “some of our very small fry, who are, for the most part, constituted of one 
pilot and one airplane.” Joseph B. Eastman, Federal Coordinator of Transporta- 
tion, observed that operators who “‘casually or occasionally transport persons or 
property but are not regularly engaged in for-hire transportation” were also 
covered. }3 | 


A bill introduced by Senator McCarran in 1938 (S. 3659) would have pro- 
hibited exemptions for any scheduled carrier. But Senator Truman proposed a 


substitute bill with this explanation: 


Section 402(o) of the substitute empowers the Authority 

to make exemptions from any provision of the Act where 

it would cause undue hardship. It is designed especially 

to enable the Authority to adjust some of the requirements 

of the law where necessary to encourage small operators, 

such as the small operators in Alaska, in cases of hardship. 

Section 305(c) of S. 3659 contains a similar provision but 

is applicable only to a nonscheduled operation. There might 

be undue hardship on a scheduled operator as well as is 

shown by those in Alaska.!4 
| 


1 Hearings before the House Interstate and Foreign Commerce Committee on HR. 9738, 
75th Cong., 3d Sess., 420-421 (1938). 


12 Testimony of Dennis Mulligan, Office of Solicitor, Department of Commerce, Hearings 
before a Subcommittee of the Senate Committee on Interstate Commerce on S. 2 and S. 
1760, 75th Cong., 1st Sess. 100 (1937). 


13 Testimony of Joseph B. Eastman, Federal Coordinator of Transportation, Hearings be- 
fore a Subcommittee of the Senate Committee on Interstate Commerce on S. 3027, 74th 
Cong., Ist Sess. (1935), reprinted, Hearings Before a Subcommittee of the Senate Commit- 
tee on Interstate Commerce on S. 2 and S. 1760, 75th Cong., 1st Sess. 673 (1937). 


14 Hearings before a Subcommittee of the Senate Committee on Interstate Commerce on 
S. 3659, 75th Cong., 3d Sess. 4 (1938). 
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Another legislator referred to the applicability of the exemption provision with 


reference to a small feeder line in a sparsely populated area.’ 


But nowhere in the legislative history is there a suggestion that exemption 
might be appropriate in connection with replacement service on established 
routes. Indeed, the Secretary of Commerce explicitly ruled out such an in- 


oe 


tended objective: '. . where routes have been established and where opera- 


tors are rendering effective service, protection should be given in a manner 
provided for by a certificate of public convenience and necessity. . . .”16 
Rather, Congress intended the exemption provision to be limited to operations 
incidental to the basic transportation system, such as the “very small fry, who 
are, for the most part, constituted of one pilot and one airplane”, to those 
“not regularly engaged in for-hire transportation”, to “small operators in Alaska”, 
to those “areas remaining ... which have not yet been tapped by air transpor- 
tation”,!7 to those areas where passengers may be carried from sparsely popu- 
lated areas to a terminal, or to those “charter operators or those not on sched- 


ule”.!8 (See supra, pp. 19-20.) 


But all that is a far cry from what is presently involved. Neither the com- 
muter carrier segment of the air taxi industry, nor Command and Air North 
individually, can sensibly be viewed as irregular and occasional operators, inci- 
dental to the basic transportation system, and of little economic impact. On 
the contrary, as we now shall demonstrate, the commuter carrier industry 


15 93 Cong. Rec. 7082 (1938). 


16 Testimony of Mr. Daniel C. Roper, Secretary of Commerce, Hearings before a Subcom- 
mittee of the Senate Committee on Interstate Commerce on S. 3027, 74th Cong., 1st Sess. 
(1935), reprinted, Hearings before a Subcommittee of the Senate Committee on Interstate 
Commerce on S. 2 and S. 1760, 75th Cong., Ist Sess. 735 (1937). 


17 Statement of Daniel Roper, continued in his remarks quoted at note 16, supra. 


18 as explained by Fred Fagg, a draftsman of H.R. 9738, “the essential purpose of . . . 
the exemption provision . . . [was] to exempt from any requirement of a certificate of con- 
venience that type of carrier [charter operators or those not on schedule] until it is found 
to be in the public interest.” Hearings before the House Interstate and Foreign Commerce 
Committee on H.R. 9738, 75th Cong., 3d Sess. 420-21 (1938). 
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generally, and Command and Air North in particular, have become a substan- 
tial, regular, permanent, valuable and integral feature of that system and must 
not be permitted to function, and encouraged by the Board to function, out- 
side certificate regulation. 


According to the Federal Aviation Administration, the air taxi industry 
generally consisi:z of over 4,100 operators in November 1968,!9 as compared 
to 3,500 operators in March 1967, 20 and only 2,000 operators in 1952; when 
the air taxi classification and exemption was first established by the Board. at 


The size and value of the air taxi fleet of aircraft has increased dramati- 
cally in the same period. The government has conducted studies of that por- 
tion of the industry which performs at least five round-trips per week between 
two or more points, ie., the “commuter” carriers. These studies show that 
the number of aircraft used by these scheduled air taxi operators increased 
from 72 in January 1964 to 1,272 in November 1968. 22 This fleet included 
814 multi-engine piston planes, and 122 jets.2> The FAA’s estimate of the 
dollar value of this fleet exceeds $125 million as of November 1968, a 63 per- 
cent increase over the value of the commuter fleet in use during October 1967, 
and a 278 percent increase in the value of such fleet in use during November 
1966. Moreover, it was estimated, the value of the commuter fleet should ex- 
ceed $200 million by the end of 1969. (Id., p. 1.) | 


By way of comparison, there were 2,586 total aircraft in the service of 
all U.S. certificated carriers in January 1969% and an official publication of 


19 FA. A., List of Air Taxi Operators current as of November, 1968, issued Jane 1969. 


20 F A.A. Advance Notice of Proposed Rule Making, Docket No. 8041, Notice No. 67-9, 
published in the Federal Register (32 F.R. 4500) on March 24, 1967. 
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22 F.A.A., Scheduled Air Taxi Operators as of November 1968, p. 5. During: this same 
period, the number of scheduled or commuter operators increased from 12 to 2h (ibid. ) 


23 Id., at Preface. 


24 F AA., Aviation Forecasts Fiscal Years 1970-1981 (Jan. 1970), pp- 10-30. 
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of the Air Transport Association values all flight equipment for the entire sched- 
uled airline industry at about $9 billion as of December 1968.25 Thus, the 
commuter carriers’ aircraft fleet might be roughly evaluated, as of early 1969, 
as equivalent to about one-half the number of planes comprising the certificated 
carriers’ fleet, and about one-fiftieth of the latter’s monetary value. Even with- 
out taking into account the number and value of aircraft used by the nonsched- 
uled air taxi operators, therefore, it is plain that the commuter carriers can 


hardly be viewed as “small fry” or “hardship cases” (supra, PP. 19-20). 


Other measurements confirm this conclusion. For example, scheduled cer- 
tificated carriers provided service to 648 American cities in 1969; the scheduled 
air taxi carriers alone, ‘during the same period, were serving 384.26 Commuter 
carriers carried 6 million passengers in 1966 (the year of the last FAA census 
regarding such operations) while, during that same year, all U.S. certificated car- 
riers emplaned a total of 113 million passengers including about 11 million in 
international flying.”’ Commuter carriers provided in excess of 2,445 sched- 
uled flights daily in 1969 (CAB Analysis, supra) while the entire certificated 
USS. airline fleet provided an average of 14,612 scheduled flights daily in 1968.8 


Moreover, since 1966, independent criteria disclose that commuter carriers’ 


operations have increased markedly, and at a rate well beyond that enjoyed by 
certificated carriers. Thus, the total number of seats available in the commuter 
fleet increased from 3,846 in November 1966 to 10,647 in November 1968; 
the average number of aircraft per operator increased from 4.3 to 5.3, and the 
total number of aircraft from 510 to 1,272 (Ud., at p. 5). Accordingly, had 
the government required commuter carriers during this period to report or 
——————— 

25 1969 Air Transport Facts & Figures, p. 36. 

26 CAB., An Analysis of Scheduled Air Taxi Operations, p. 4 (Nov. 1969). 

27 £.A.A., Aviation ‘Forecasts Fiscal Years 1970-1981 (Jan. 1970), p- 28. 

28 1969 Air Transport Facts & Figures, p. 45- 

29 FAA. Scheduled Air Taxi Operators as of November 1968, p- 6. 
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record the actual number of passengers carried, one might well expect to find 
that the commuters had drastically enlarged their share of the total volume of 
domestic passengers flown from the approximate ratio of 6:100 apparent’ in 
1966. | 


Regrettably, such passenger and revenue data has not been required of air 
taxi operators during this period. Although commuter carriers’ traffic data must 
now be reported to the Board, for each quarter beginning July 1, 1969, ‘the 
Board itself has decided to treat such information as confidential, pending fur- 
ther consideration. See 14 C.F.R. Part 298.64; 34 F.R. 7125. Nonetheless, 
one may find some other established benchmarks by which rough estimates of 


the commuter carriers’ current share of the air transportation passenger market 


may be ventured. 


The Board’s own staff has performed a study which calculates that the 
commuters operated 892,000 flights, 104 million plane-miles and 1.1 billion 
seat miles in 1969.39 The same study disclosed that the average air taxi flight 
in 1969 covered a distance of 126 miles and that the average fare for a flight 
of such distance was 13.5 cents per mile or $17.00 per flight.2!_ Even if com- 
muter carriers enplaned only the same number of passengers in 1969 as ‘they 
did in 1966, therefore, their annual operating revenue from passenger service 
would have exceeded $100 million last year. But the fact that commuter car- 
riers increased their total number of aircraft utilized from 510 in 1966 to 1,272 
in 1968, and their total seating capacity from 3,846 to 10,647 during the same 
period (supra, p. 22), strongly suggests that it may not be inappropriate to con- 
sider a figure between $200 and $300 million as representing their current an- 


nual revenue from passenger service. 


Industry sources report that the number of air taxi revenue flights carrying 
cargo increased from 9,500 in 1966 to 36,600 in 1968; revenue miles flown on 


30 C.A.B., An Analysis of Scheduled Air Taxi Operations (Nov. 1969), p. 4. 
31 7g, at pp. 4-5, 51-52, 78. 
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cargo trips increased, at the same time, from 1.9 million to 48 million. In 
addition, it is estimated that commuter air carriers now operate several hundred 
mail routes under U.S. Post Office contracts worth over $10 million annually.3 


Significantly, when Congress decided to enact the original statutory scheme, 
and impose the first certification requirements, the entire industry to be regu- 
lated carried only one million passengers annually, with total yearly revenues 
of approximately $36 million from both passenger and mail carriage. 83 Cong. 
Rec. 6634, 75th Cong., 3d sess. (1938). As an air taxi industry spokesman 
has pointed out, this non-certificated part of the air transportation system car- 
ried more passengers in 1968 than the scheduled certificated airlines carried un- 
til after the end of World War 11.34 Surely, the Board has lost sight of Con- 
gress’ intended objective: the substantial nature of present air taxi operations, 


as described above, evokes the need for certification proceedings. 


Other government agencies have not ignored the growth of the air taxi industry 
and attendant implications. The Federal Aviation Administration, for example, 
announced in March 1967 that it was considering rule-making action affecting 
the safety practices of air taxi operators.*> In its Notice, the FAA reviewed 
and quoted from the Board’s 1952 decision promulgating and justifying the 
Part 298 exemption and classification of air taxi operators. The FAA con- 
cluded that much of the Board’s position was “no longer valid” in light of 
the growth of the industry, and the expansion—both in numbers and size—of 
its fleet. 


The National Transportation Safety Board has also expressed concern, as 


we show, infra, pp. 32-35, about the air taxi industry’s growth and its impact 


32 Miles, Thomas S. “Taxi Cargo Boom”, Pacific Air and Truck Traffic, April 1969. 


33 FAA, Scheduled Air Taxi Operators as of November 1 968, pp. 1, 86-93 and see 
n. 34, p. 30, infra. 


34 Statement of Thomas S. Miles, President, National Air Transportation Conferences, 
Inc., before the Aviation Sub-Committee, Senate Committee on Commerce, July 29, 1969. 


35 Docket No. 8041; Notice 67-9, published in the Federal Register (32 F.R. 4500) on 
March 24, 1967. 
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upon passenger safety. Only the Civil Aeronautics Board, respondent herein, 
has failed to acknowledge the significance of recent events. 


That the Board has stretched its exemption powers beyond the limits of 
Section 416(b) is demonstrable, too, by reference to the particular situation 
involved in the instant orders. The undisputed factual assertions regarding 
Command and Air North—the commuter carriers in the case at bar—demon- 
strate that there are no “unusual circumstances” affecting their operations, nor 
are their operations of such a “limited extent”, to warrant characterizing the 
certification proceedings as an “undue burden” and “not in the public interest”. 


Command is, according to the Board’s order, to provide Poughkeepsie for 
at least 3 years with 15 round-trip flights each week (R. 66); while Air North, 
for a period of 10 years, is to provide Massena with 63 round-trip flights each 
week, Ogdensburg with 49 round-trip flights each week, and Rutland with 12 
round-trip flights each week (R. 146). These are more scheduled flights to 
these four cities than were being provided by Mohawk. 

In addition to the passenger flights to be made pursuant to the instant 
Board’s orders, Command has carried more than 56,000 passengers from 1967 
through 1969, and Air North now operates * ‘over 15,000 route miles and ap- 
proximately 270,000 available seat miles per week” (supra, p. 8). Further, 
Air North is not only authorized to regularly operate at Massena, Ogdensburg, 
and Rutland in place of a certificated carrier, but to operate with use of a 
certificated carrier’s trademark and facilities. Thus, the passenger services of 
Command and Air North are an important feature of their commercial jair busi- 
ness, and establish these carriers as “regularly engaged in for-hire transportation” 
(supra, p. 20). | 


All four cities involved in this proceeding have long been accustomed 
to air service by a certificated carrier. Mohawk had served Poughkeepsie 
since 1955 (R. 4), Massena since 1961 (R. 83), Ogdensburg since 1957 (ibid.), 
and Rutland since 1961 (R. 70). Accordingly, these points do not fit within 


the description of points “not yet . . . tapped by air transportation”’ (supra, 
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p. 20); nor can the Board reasonably assert that commuter airline substitution 
for certificated carrier service is an “unusual circumstance” within the meaning 
of Section 416(b), for the Board has often — and with increasing frequency — 
approved applications and agreements like those presently before the Court. 
Thus, as shown in Supplemental Appendix A, infra, pp. Al-A8, the Board has 
approved such substituted service on 26 separate occasions. The first occurred 
in 1964, and was severely limited in duration; the second occurred in 1967. 
Since then, however, the Board has permitted commuter airline substitution 
six times in 1968, 15 times in 1969, and three times in the first two months 
of 1970.% The Board’s own Vice Chairman, Whitney Gillilland, has correctly 
referred to this substituted service as an “emerging .. . pattern” promising 


“benefits to the Federal Treasury . . . .”°7 


Viewed against this background, the Board’s decision to allow non-certifi- 
cated carriers to provide regular, substantial scheduled service in lieu of the 
service previously provided by certificated carriers, and to function with im- 
munity from many of the reporting, accounting, safety and anti-competitive 
regulations imposed upon certificated carriers, is plain error and worse. In its 
abdication of strict government control over market entry and fares, and its 
relaxation of stringent economic and safety standards applicable to what has 
become a substantial’ and regular segment of the entire scheduled air transpor- 
tation system, the Board’s action represents a retrogression to pre-statutory 


“chaotic” days and strikes at the very heart of the regulatory scheme. 


This Court has already indicated that it will not tolerate such an adminis- 
trative abandonment of Congressional policy (American Airlines v. C_A.B., su- 
pra, 98 App. D.C. at 353, 235 F.2d at 850): 


36 Nor have these substitutions been approved for only a short time, as was the first, for Ap- 
pendix A shows that the Board has adopted agreements on 11 occasions which call for substi- 
tuted service over a 10-year period, and has 7 times approved contracts of a 3-year duration. 


37 Speech, “Emerging Patterns in the Regulation of Local Air Carriers”, Hon. Whitney 
Gillilland, before the 81st Annual Convention of National Association of Regulatory Utility 
Commissioners, October 9, 1969. 


27 


Despite the broad language of Section 416(b) we think it 
perfectly clear that the Congress did not set up so elab- 
orate a series of provisions in respect to the certification 
of carriers, and the public interest, convenience and 
necessity therein involved, and at the same time grant its 
administrative agency power to destroy those elaborate 
provisions. *® 


The Board’s present use of its exemption powers constitutes 
an abrupt and unexplained departure from its own settled 
policy. 
We have shown above that Congress and the Courts have broadly viewed 
the certification procedures and restrictions as applicable to air transportation 
generally, and the Section 416(b) exemption authority as restricted very nar- 


rowly. The Board itself, until recently, took the same view. 


In Standard Air Lines, Exemption Request, 9 CAB 583, 584-585 (l 948), 
the Board stated: 


The legislative history of Section 416(b) of the Act indi- 
cates that its primary purpose is to provide relief for the 
irregular and sporadic operations of the so-called fixed- 
base operators and for the carriers engaging in unusual or 
limited operations. There is nothing in the Act or its 
legislative history to justify the Board in by-passing or 
ignoring the certification provisions of Section 401 of the 
Act by authorizing extensive new operations, which, al- 
though involving some experimental characteristics, are 
neither unusual as to circumstances nor limited in extent. 


A similar view still obtained several years later. In the Large Irregular 
Carriers case, 11 CAB 609, 610-611 (1950), the Board stated. 


... the power to exempt extends to Section 401(a) and 
the impression obtains in some quarters that the Board | 
| 
| 
38 Accord: Island Airlines, Inc. v. C.A.B., Supra, 363 F.2d at 125 (C.A. 9, 1966); cf. 
American Airlines v. C.A.B., 97 U.S. App. D.C. 324, 231 F.2d 483 (C.A.DC., 1956). 
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thus has an easy and uncomplicated method, if it so wills, 
of authorizing anyone to engage in air transportation. It 
is quite clear, however, that this is not the case. A read- 
ing of Section 416(b) in the light of the legislative history 
of the Act, the conditions which inspired its passage, and 
the pattern of the economic regulation prescribed therein 
leaves no doubt that the issuance of a certificate of public 
convenience and necessity is, and must be, the principal 
means of authorizing air transportation, and that the power 
to grant such authority through exemption is sharply re- 
stricted and is to be employed only in the extraordinary 
case. 


This view of the’ Act, although proper in ALPA’s view, obviously would 
hinder certain ambitious carriers and impede some single-minded appeals to ex- 
pediency. Indeed, in 1947, the Board itself expressed to Congress a desire to 
expand its exemption’ authority on the basis that it was too restricted. At 
hearings before the House Committee on Interstate and Foreign Commerce, the 
Board’s general counsel explained that a Section 416(b) exemption was an “ex- 
traordinary remedy”, “a very special process”, and that to grant an exemption 
“special findings” had to be made. He also explained that in the previous 


Congress the Board had unsuccessfully attempted to expand the exemption 


power to make it dependent on a mere finding of public interest rather than 


the more rigorous standards embodied in the Act. (Hearings on Terminal and 
Intermediate Points On Routes of Air Carriers, Subcommittee of the House 
Committee on Interstate and Foreign Commerce, 80th Cong., Ist Sess., July 3, 
1947 (unprinted) 35, 48-49.) (The transcript of these hearings is available at 
the Committee’s offices.) While the 1947 House Committee did offer a bill 
which provided for a limited expansion of the exemption authority, it was 
passed by the House! (93 Cong. Rec. 9495 (1947)) but died in a Senate Com- 


mittee. 


Even in Part 298 itself, the Board has previously acknowledged its duty to 
confine this administrative exemption to a proper statutory scope. Significantly, 
when the Board first promulgated Part 298, it noted that air taxi operators’ 
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“aircraft are operated to serve offline points for the convenience of individual 
passengers, to provide air service in emergencies, and generally as an incident 
to some other means of livelihood of the operator.” 17 F.R. at 635. Al- 
though the Board wanted to encourage the development of air taxi service, 
the Board viewed the function of air taxi operators in the following limited 
manner (17 F.R. at 636): | 


The proper place for the operation of small aircraft in the 
domestic aviation picture the Board believes is to provide 
connecting air services to off-route points on ‘fitney” serv- 
ices of a kind not offered by other air carriers.*? 


The Board’s current use of the exemption powers, on the other hand, 


permits a classification of small-airplane carriers performing regular, substantial, 
scheduled service, in replacement of service by certificated carriers, without 
benefit of regular statutory safeguards. If the prior Board policy had not been 
changed, the Board itself would have stated in these cases, as it did in the 
Larger Irregular Carriers case, that the applicant air taxi operators have | 


.. . yielded to the temptation to desert the field they 
were intended to serve and, on the contrary, have rendered 
service of the type which the regulation did not authorize, 
and which the Board is of the opinion should be author- 
ized and permitted only after proof of public convenience 
and necessity, and a showing of willingness to assume the 
obligations incident to common-carrier operations, under a 
certificate and after notice and hearing on the merits of the 
proposal. 
| 
| 
39 As early as 1967, the FAA concluded that “ . . . the volume of the air taxi operations 
with small aircraft can no longer be considered as {jitney’ operations. This activity is growing 
rapidly and the growth can only be spurred by the recent or imminent introduction of ‘small’ 
airplanes capable of carrying as many as 20 persons. With the increased availability of these 
airplanes, many air taxi operators will be capable of providing service of the kind that previ- 
ously could have been provided only by a [certificated] Part 121 air carrier with large air- 
craft.” F.A.A. Advance Notice of Proposed Rule Making No. 67-9, Docket No. 8041, pub- 
lished in the Federal Register (32 F-R. 4500) on March 24, 1967. 
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Such operations are not limited in extent, nor do unusual 
circumstances appear to be present affecting the operations 
of the carriers within the meaning of Section 416(b). We 
are of the opinion that the success of such operations, 
even if established, is not in itself sufficient to justify au- 
thorization by way of exemption.” 


We submit that this recent trend to expand the use of Part 298 cannot 
be reconciled with, and must fall in face of, a “longstanding and consistent 
administrative interpretation” of the exemption authority. United States v. 
Leslie Salt Co., 350 U.S. 383, 396 (1956). See Federal Power Commission v. 
Panhandle Eastern Pipe Line Co., 337 U.S. 498, 513-514 (1949); Federal Trade 
Commission v. Bunte Bros., Inc., 312 U.S. 349, 351-352 (1941). Moreover, 
as this case involves a question of statutory construction — not administrative 
wisdom — the courts, not the Board, are the expert and final tribunal. Social 
Security Board y. Nierotko, 327 U.S. 358, 369 (1946); American Airlines v. 
CA.B., 178 F.2d 903, 908 (C.A. 7, 1949). 


C. The Board’s instant orders lack the support 
of requisite factual findings. 


Even if, contrary to the foregoing analysis, the Board were not flatly pre- 
cluded by the Act itself from issuing the instant orders, those orders are defec- 
tive, nonetheless, for failure to comply with settled principles of administrative 
law. We show now that — assuming arguendo that Section 401 is not mani- 
festly violated — the Board’s orders are so vague, so barren of preliminary fac- 
tual findings, and so unresponsive to critical issues that they cannot withstand 
judicial review. 

As shown above, pp. 13 and 18, Section 416(b) of the Act permits the 
Board to exempt air carriers from certain provisions of the Act “to the extent 


40 supra, 11 CAB at 617-618. 
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necessary”, when the Board finds that “unusual circumstances affecting the 
operations of” such carriers, or the “limited extent” of their operations, ' would 
make enforcement of such provisions an “undue burden” upon the carriers and 
that such enforcement is “not in the public interest”. But there is nothing in 
either Part 298 or the instant orders which could be viewed as Board finding 
responsive to these statutory issues. 


Part 298, we have explained (supra, pp. 28-29), was first promulgated by 
the Board with assurances that its exemptions would be confined: “the proper 
place for the operation of small aircraft in the domestic aviation picture, the 
Board believes, is to provide connecting air services to off-route points on Sjit- 
ney’ services of a kind not offered by other air carriers.” Nothing in the reg- 
ulations, even now, purports to explain why and how the statutory criteria 
for exemption may be satisfied in connection with substantial, frequent, long- 
term scheduled service to points previously enjoying certificated service. 


Nor do the Board’s instant orders supply this rationale. In the instant 
orders, the Board’s sole factual findings relate to the anticipated economic 
benefits to the carriers and the anticipated increase in the frequency of. ‘Alights. 
While such considerations are doubtless relevant, they represent the beginning 
of analysis, not its conclusion. Yet nothing else appears to support the signif- 
icant expansion of the commuter carriers’ exemption scope. Section 416(b) 
makes it clear that much more than a finding of anticipated economic benefit 


is required. 


The immediate economic needs of the carriers involved herein do not 
justify use of the exemption authority, for “financial distress is not a circum- 
stance which, standing alone, meets the requirements of Section 416(b).” Pan 
American World Airways, Inc. v. C.A.B., 104 App. D.C. 288, 292, 261: F.2d 
754, 757-758 (C.A.D.C., 1958), cert. denied, 359 U.S. 912 (1959). | 


To be sure, a certificate proceeding would also delay substitution of com- 


muter carrier service, but this is not sufficient to satisfy Section 416(b). As 
Judge Prettyman of this Court recognized: 
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If inability to participate in a given carriage because of the 
time necessarily consumed in a certification proceeding 
constitutes an unusual circumstance in the operation of 
the applying carrier, and an undue burden upon it, very 
little is left of the requirement for certification.*! 


After all, as air carriers begin to operate with a semblance of regularity, 
“They are moved much closer to the certificated services [and] [t]he burden 
of certification is no longer obvious”. American Airlines, supra, 98 App. D.C. 
at 355-356, 235 F.2d at 852-853. Consequently, the Board must “find the 
exemption justified, not in conclusory fashion in the statutory language but in 
such fashion that a reviewing Court can test the validity of the finding.” (bid.) 


The Board’s failure to articulate a rationale is not cured by its boilerplate 
reference to prior Board orders. In both of the orders here being reviewed, 
the Board stated that it had “dealt with [ALPA’s] contentions in previous 
orders”, but all the cases cited are simply rubber-stamp versions of the instant 
orders. In fact, the Board has nor dealt with ALPA’s contentions. 


Other circumlocutions abound. Board Order 70-2-23 purports to deal 
with the “‘safety problem” raised by virtue of the fact that air taxi operators 
are subject to less stringent requirements than certificated carriers and have a 
dramatically poorer safety record: the National Transportation Safety Board, 
as already shown (supra, p. 10), has found that the passenger death rate for 
air taxi operators was approximately 30 times greater than that for scheduled 
certificated service. According to the Board, however, “no additional [safety] 
condition need be imposed herein”, because Air North “is, in fact, subject to 
FAA operating specifications which are more stringent than Part 135 require- 


ments [generally applicable to air taxi operations].” Presumably, the “more 


41 smerican Airlines, Inc. v. CA.B., supra, 97 App. D.C. at 329, 231 F.2d at 488 (1956). 
Accord: Standard Air Lines, supra, 9 CAB at 585; Chicago and Southem Airlines, Hot 
Springs Exemption, 7 CAB 451, 453-454 (1946); American Airlines, et al, Route Consoli- 
dation, 7 CAB 337, 348-349 (1946). 
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stringent” standards to which the Board referred are the safety requirements 
imposed by the Post Office Department upon those air taxi operators who 
carry mail. 


Thus, in 1968, the Post Office Department instituted a series of new and 
additional safety requirements applicable to all air taxi operators bidding, for 
air mail contracts. Thereafter, the Chairman of the NTSB pointed out to the 
FAA Administrator that the government was actually imposing “a higher level 
of safety regulation on air taxi operators carrying mail than . . . on the ‘same, 


or other, air taxi operators who are carrying passengers for hire.” 42 


Apart from the obvious irony, the basic defect in the Board’s reference 
to this “more stringent” safety standard is that even this standard falls far 
short of the standard applicable to the operations of certificated carriers. 
That differential, and the accompanying differential in accident hazards which 
the following statistics demonstrate, cannot be ignored by the Board, for Sec- 
tion 102(b) of the Act requires the Board to “assure the highest , of 


safety” in air transportation. 


The National Transportation Safety Board, after a detailed examination 
of the comparative safety records of air taxis and certificated carriers, recently 
concluded that this disparity was “especially alarming”.“* Thus, the NTSB 
pointed out, 


The estimated air taxi passenger fatality rates per 100 mil- 


lion passenger-miles flown were 9.27 for 1967 and 8.91 for 
1968, while the corresponding rate for Scheduled Domestic 
Passenger Service were 0.29 in 1967 and 0.28 for 1968 . 


| 
42 Letter dated March 14, 1968 from Chairman Joseph J. O’Connell, quoted in Bain, 
The Case Against Private Aviation, p. 178 (Cowes, 1969). 


43 For a general, non-technical discussion of these differing standards, see Bain, supra, at 
pp. 175-190. 


44 NTSB Study, p. 2, cited supra, p. 10, n. 7. 
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[BJoth the 1967 and 1968 rates represent sharp increases 
over the 1964-1966 [air taxi] rate of 7.65. 


If comparisons are drawn in terms of aircraft-hours flown, instead of passenger- 
miles, similarly alarming disparities appear. The fatal accident rate for air taxi 

operators per 100,000 aircraft-hours flown increased from 1.39 in 1964 to 2.25 
in 1968.% The fatal accident rate for certificated carriers per 100,000 aircraft- 
hours flown, however, declined over the same period from .265 to .199.47 


It is not possible to compare safety rates in terms of departures and land- 
ings, because air taxi operators have not been required to report the number of 
their departures and landings. But there is every reason to believe that a similar 
disparity in passenger risk exists. The accident rate for certificated carriers per 
100,000 departures is virtually identical to the accident rate for such carriers 
per 100,000 aircraft-hours flown.*8 Nothing in either logic or experience sug- 
gests why there should be any disparity between the air taxi operators’ accident 


rate per hours flown and their accident rate per departure. 


During the 1964-1968 period studied, there were a total of 995 air taxi 
accidents of which 152 were fatal accidents, involving 386 deaths.4? During 
the same period, U.S. certificated route carriers — operating the bulk of the air 
transportation system — actually experienced fewer accidents in all scheduled 
domestic and international passenger service combined: 273, of which only 41 


were fatal accidents.>° 


45 pid. 

46 NTSB Study, p. 1. 

47 NTSB, 1969 Annual Report, p. 59. 
48 rid. 


49 NTSB Study, Table 1, p. 3. An additional 234 passengers were seriously injured and 271 
received minor injuries (Jd., at p. 21); 235 aircraft were destroyed and 749 substantially damaged. 


50 NTSB, 1969 Annual Report, p. 60. Because these certificated carriers fly larger planes, 
their lower number of fatal accidents nonetheless resulted in a larger number of passenger deaths 
(1,016) (ibid.). 
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Statistics for 1969 and the ‘first four months of 1970 continue to show an 
increasing disparity between air taxi operators and certificated carriers in terms 
of safety. Thus, in 1969, air taxi operations experienced a slightly lower num- 
ber of total accidents (164), than occurred in 1968, but the total number of 
fatalities jumped 28% from 109 in 1968 to 140 in 1969.54 By contrast, the 
certificated carriers reduced their total accidents from 53 to 49; their fatal ac- 
cidents from 13 to 8 and their total fatalities from 345 to 152 during the 
same period? For the first four months of 1970, the NTSB investigated 68 
air taxi accidents, 17 (or 25%) of which were fatal, resulting in 57 deaths 
(See Supplemental Appendix B, infra at pp. B1-B3). If this rate continues 
for the remainder of 1970, air ,‘.-vperators will have been involved in 204 
accidents and 51 fatal accidents, resulting in 171 deaths. Jn short, more pas- 
sengers — in absolute numbers — are now being killed in air taxi operations 
than in certificated airline operations. | 

The significance of these grim figures has not been overlooked by other 
government agencies. The NTSB has recently made several recommendations 
to the FAA designed to focus attention on, and produce improvements in, 
those FAA regulations whose relative laxity may be contributing to the danger 
of air taxi operations.53 The FAA itself, in recent years, has made some reg- 
ulgatory changes designed to improve the airworthiness and safety of air taxi 
operations. But the fact remains that there are still two different standards 
of safety embodied in federal regulation of air transportation — one for air 
taxis and one for certificated carriers — and that the Board is here enlarging 


the more dangerous segment of that operation without any apparent consider- 


ation, analysis, or justification.*4 There is simply nothing in the record to 


51 NTSB, 1969 Annual Report, pp. 15-16. 
52 I, at p. 60. 
53 See Supplemental Appendix B, infra, at p. 2. 


| 
54 ALPA has frequently participated in FAA rule-making proceedings in an effort to con- 
vince that agency to implement regulations which would impose one uniform standard of 
(cont'd) 
| 
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their lower number of fatal accidents nonetheless resulted in a larger number of passenger deaths 
(1,016) (Zbid.). 
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The significance of these grim figures has not been overlooked by other 
| 


government agencies. The NTSB has recently made several recommendations 
to the FAA designed to focus attention on, and produce improvements in, 
those FAA regulations whose relative laxity may be contributing to the ‘danger 
of air taxi operations.5? The FAA itself, in recent years, has made some reg- 
ulgatory changes designed to improve the airworthiness and safety of ait taxi 
operations. But the fact remains that there are still two different standards 
of safety embodied in federal regulation of air transportation — one for air 
taxis and one for certificated carriers — and that the Board is here enlarging 
the more dangerous segment of that operation without any apparent consider- 
ation, analysis, or justification. There is simply nothing in the record to 


51 NTSB, 1969 Annual Report, pp. 15-16. 
52 Iq, at p. 60. 
53 See Supplemental Appendix B, infra, at p. 2. 


54 ALPA has frequently participated in FAA rule-making proceedings in an effort to con- 
vince that agency to implement regulations which would impose one uniform standard of 
(cont'd) 
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suggest that the Board has addressed itself to the policy questions posed by 
authorizing two kinds of air service, with drastically different safety records 
and standards, at certificated points. 


Nor did the Board address itself to the problems posed because Command 
and Air North were not required to demonstrate their fitness, willingness and 
ability to provide service in place of a certificated carrier. As already shown, 
ALPA pointed out to the Board that 


_. . there is no information as to the principal officers of 
Command or Northern, or what their experiences are. Like- 
wise, there is insufficient information on the financial 
stability and history of Command and Northern . . . Nor 
is there any satisfactory way of knowing from Mohawk’s 
applications what will be the impact of its arrangements 
on other air taxi operators, especially since Mohawk has 
agreed to subsidize Northern’s operations . . . [and North- 
ern] will act not only in place of Mohawk, but with Mo- 
hawk’s identity, under the guise of a “Mohawk Commuter” 
service . . . [R. 44-45.] 


The Board did not address itself to these issues. All that the Board’s 
order says, apart from its reference to prior Board decisions, is that “io. . we 
are not persuaded that ALPA’s contentions present sufficient public interest 
factors as to warrant either the disapproval of the agreement or the institution 


of an evidentiary hearing.” (R. 65, 142.) 


In our view, this slogan is not an adequate substitute for agency analysis 
and judgment. Accordingly, if the Court is reluctant to hold that the Board’s 
instant orders are categorically prohibited by the Act, the Court should, at the 
least, remand the matter to the Board with instructions to consider and deter- 


mine the issues raised in a fashion that conforms with its administrative obligations. 


54 (cont’d} safety. At present, the FAA apparently agrees with ALPA that this “is a 
worthy long-range regulatory objective” but concludes that “the only practicable way” to 
achieve the objective is by “an evolutionary process” over the years to come. Amendment 
135-18 to Federal Aviation Regulations, Part 135, Docket No. 9323, published in the Fed- 
eral Register (35 F.R. 10098, at 10099) on June 19, 1970. When this process will conclude 
is not clear. 
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CONCLUSION 


For the reasons stated, the Court should issue an order granting the peti- 


tions to review, and (a) vacating and setting aside the Board’s orders or (b) in 


the alternative, remanding the matters to the Board with instructions to con- 
duct a hearing and render a decision responsive to the issue raised. ! 
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NATIONAL TRANSPORTATION SAFETY BOARD 


DEPARTMENT OF TRANSPORTATION 
WASHINGTON, D.C.—20591 


[SEAL] Safety Information 


For Release: 
SB 70-45 IMMEDIATE 
(202) 382-7273 Wednesday, June 17, 1970 
Office of the Chairman 


The National Transportation Safety Board today released a Study of Air 
Taxi Operations, covering a five year period from 1964 through 1968. ‘During 
this period the Board found there were 995 accidents in air taxi operations of 
which 152, or 15.3 per cent, were fatal. 


The Safety Board reported that its analysis of air taxi accidents for this 
period disclosed an area of concern which it believes merits further study. This 
area of concern is the effect of pilot experience in the type of aircraft’ being 
flown at the time of the accident, that is “time in type.” The Board stated 
that nearly 10 per cent of the 995 accidents included in the study involved 
pilots with from 0 to 25 hours time in type. | 


Furthermore, the Safety Board said that the data for the five-year period 
revealed that in 83.33 per cent of the fatal air taxi accidents in which the 
pilots had 25 hours’ experience or less in aircraft type, the pilots caused or 
contributed to the cause of the accidents. Pilot involvement in nonfatal air 
taxi accidents is also greater for pilots with 25 hours or less in type, amount- 
ing to 80.52 per cent. In fatal accidents in which the pilot involved had over 
25 hours in type, pilot involvement was found to be 72.32 per cent of the 
cases, while in nonfatal accidents, the comparable figure was 67.99 per cent. 


The Board said that its examination of this problem revealed that pilots 
with low “time in type” had a higher percentage of fatal to total accidents; 
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had a higher percentage of pilot-involved fatal accidents and nonfatal accidents; 
and had a higher percentage of aircraft destroyed. 


As a result of its Air Taxi Study the Board made the following safety 
recommendations to the Federal Aviation Administration: (1) that a compre- 
hensive review be made of the Federal Aviation Regulations pertaining to pilot 
qualifications with a view toward specifying time in type requirements for pilot- 
in-command and (2) that FAA personnel meet with Safety Board representatives 
to discuss this Air Taxi Study in depth to determine what additional analyses 
would prove most fruitful in increasing safety in air taxi operations. The Board 
pointed out that particular areas recommended for further study are certain de- 
tailed cause factors, such as inadequate preflight preparation and planning, or 


inadequate maintenance and inspection. 


The 995 accidents covered in the Air Taxi Study resulted in a total of 386 
fatalities and 234 serious injuries. During this period 235 aircraft were destroyed 
and 749 substantially damaged. Accidents in passenger operations totaled 846; 
cargo operations 149. The total accident rate for the five-year period 1964-68, 
based on 100,000 aircraft hours flown, was 11.09 per cent while the fatal ac- 


cident rate was 1.69 per cent. 


The Safety Board cited the pilot as a cause, or factor, in 695 accidents, 


or 69.85 per cent of the 995 total accidents for the five-year period. The most 
frequent citation was “inadequate preflight preparation and/or planning” which 


accounted for one of every nine causes involving the pilot. 


The Board stated that almost 43 per cent of the fatal accidents recorded 
in this five-year study of air taxi operations involved the weather. About one- 
third of all such accidents cited “low ceiling” as a specific weather condition 


at the time of the accident. 


The aircraft involved in the Board’s review of the 995 accidents included 
429 small multiengine types; 418 small single-engine types; 10 large airplanes 
and 139 rotorcraft. 
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Causal information for air taxi accidents for 1969, and the first four months 
of 1970, is still incomplete, the Board said. For the calendar year 1969, 4,000 
general aviation accident records have been analyzed to date by the Safety 
Board and 194 of these were air taxi accidents. Of these 194 accidents, 23 
were fatal, involving 100 fatalities. It should be noted, however, that several 
hundred 1969 accidents have not yet been analyzed, so that these figures are 


subject to revision. 


For the first four months of 1970 the Board investigated 68 air taxi acci- 
dents. Of these 17 were fatal accidents, resulting in 57 deaths. The causes of 


these 68 accidents have not been determined by the Board as they are still in 


various stages of investigation and analysis. 


“Study of Air Taxi Operations, 1964-1968” is available to the general 
public from the Clearinghouse for Federal Scientific and Technical Information, 
U.S. Department of Commerce, Springfield, Virginia, 22151, at 65 cents a copy 
on microfiche and $3 a copy on standard paper. The order number is NTSB- 
AAS-70-1. 
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SUPPLEMENTAL APPENDIX C : 


The relevant provisions of the Federal Aviation Act of 1968, as amended 
(72 Stat. 731, 49 U.S.C. Sec. 1301, et seq.) are as follows: 


Sec. 401 (a) 


No air carrier shall engage in any air transportation unless 
there is in force a certificate issued by the Board authoriz- 
ing such air carrier to engage in such transportation. 


Sec. 401 (b) 


Application for a certificate shall be made in writing to 
the Board and shall be so verified, shall be in such form 
and contain such information, and shall be accompanied 
by such proof of service upon such interested persons, as 
the Board shall by regulation require. 


Sec. 401 (c) 


Upon the filing of any such application, the Board shall 
give due notice thereof to the public by posting a notice 
of such application in the office of the secretary of the 
Board and to such other persons as the Board may by 
regulation determine. Any interested person may file 
with the Board a protest or memorandum of opposition 
to or in support of the issuance of a certificate. Such 
application shall be set for public hearing, and the Board 
shall dispose of such application as speedily as possible. 


Sec. 401 (d) (1) 


The Board shall issue a certificate authorizing the whole 

or any part of the transportation covered by the applica- 
tion, if it finds that the applicant is fit, willing, and able 

to perform such transportation properly, and to conform ; 
to the provisions of this Act and the rules, regulations, and 
requirements of the Board hereunder, and that such trans- 
portation is required by the public convenience and neces- 
sity; otherwise such application shall be denied. 


* * * 


Sec. 416 (a) 


The Board may from time to time establish such just 
and reasonable classifications or groups of air carriers 
for the purposes of this title as the nature of the serv- 
ices performed by such air carriers shall require; and 
such just and reasonable rules and regulations, pursuant 
to and consistent with the provisions of this title, to be 
observed by each such class or group, as the Board finds 
necessary in the public interest. 


Sec. 416 (b) (1) 


The Board, from time to time and to the extent necessary, 
may (except as provided in paragraph (2) of this subsection) 
exempt from the requirements of this title or any provision 
thereof, or any tule, regulation, term, condition, or limita- 
tion prescribed thereunder, any air carrier or class of air car- 
riers, if it finds that the enforcement of this title or such 
provision, or such rule, regulation, term, condition, or limita- 
tion is or would be an undue burden on such air carrier or 
class of air carriers by reasons of the limited extent of, or 
unusual circumstances affecting, the operations of such air 
carrier or class of air carriers and is not in the public in- 
terest. 


Sec. 1006 (a) 


Any order, affirmative or negative, issued by the Board or 
Administrator under this Act, except any order in respect 
of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be 
subject to review by the courts of appeals of the United 
States or the United States Court of Appeals for the Dis- 
trict of Columbia upon petition, filed within sixty days 
after the entry of such order, by any person disclosing 

a substantial interest in such order. After the expiration 
of said sixty days a petition may be filed only by leave 
of court upon a showing of reasonable grounds for failure 
to file the petition theretofor. 


